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1 Filed Aug 24 1956 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


B042-56 


SAUL L. WELLMAN, 300 Clairmount Ave. Detroit 6, 
Michigan, Plaintiff, 


-against- 


HARVEY V. HIGLEY, individually and as Adminis- 
trator of Veterans’ Affairs, United States Veterans 
Administration, Washington 25, D.C., Defendant 


COMPLAINT FOR DECLARATORY AND 
INJENCTIVE KELIEF 


Plaintiff, for his complaint, alleges: 


1. This Court has jurisdiction under Title 28, Section 
2201, of the United States Code, and Sections 11-305 
and 11-306 of the Code of the District of Columbia. 


2. Plaintiff is a disabled veteran of World War II 
and resides in the City of Detroit, Michigan. 


3. Defendant is the Administrator of Veterans’ Affairs 
in charge of veterans’ benefits under various provisions 
of Title 38 of the United States Code. 


4. Heretofore defendant determined that plaintiff was 
entitled to certain pension benefits under Title 38 of the 
United States Code and such payments were made com- 
mencing on or about June 7, 1945. to and including May 
31, 1954. 


5. On or about June 30, 1954 defendant’s agent, the 
Chairman of the Central Committee on Waivers and For- 
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feitures of the Veterans Administration, notified plain- 
tiff that defendant was contemplating terminating 


the payment of further pension benefits under Sec- 

tion + of Public Law 144 of the 78th Congress, 
Title 38, United States Code, Section 728, by reason of 
the fact that plaintiff had been convicted in the United 
States District Court for the Eastern District of Mich- 
igan under the so-called Smith Act, Title 18, United States 
Code, Section 2385, of the crime of conspiracy to advo- 
cate the overthrow of the United States Government by 
force and violence. 


6. Thereafter and on or about November 17, 1954 de- 
fendant advised plaintiff that by reason of said convic- 
tion he had forfeited all accrued or future benefits under 
the laws administered by defendant. 


7. Thereupon plaintiff took an appeal from said de- 
cision to the Administrator of Veterans’ Affairs and on 
or about June 2, 1955 the Chairman of the Board of 
Veterans Appeals notified plaintiff that his appeal was 
denied. 


S. Plaintiff has no further administrative remedies and 
has exhausted all his administrative remedies. 


9, Plaintiff contends that the determination of defend- 
ant with respect to his forfeiture of pension benefits is 
arbitrary and contrary to law in that: 


(a) The only grounds upon which such forfeiture 
is permitted by law is on a showing of satisfactory 
evidence that a veteran has been guilty of mutiny, 
treason, sabotage, rendering assistance to an enemy 

of the United States or of its allies. 


3 (b) No evidence was submitted to defendant 

that plaintiff was guilty of mutiny, or of trea- 
son, or of sabotage, or of rendering assistance to an 
enemy of the United States or of its allies. 
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(c) Plainuff was not charged in the prosecution 
under the Smith Act conducted in the Eastern Dis- 
trict of Michigan with nor convicted of any act of 
mutiny, or of treason, or of sabotage or of rendering 
assistance to an enemy of the United States or of 
its alles, nor was he charged with or convicted of 
any unlawful, overt act in connection with the alleged 
conspiracy to advocate the overthrow of the Govern- 
ment of the United States by force. 


(d) The determination of defendant purported to 
rest only upon the fact that the indictment in said 
Smith Act prosecution included periods from on or 
about April 1, 1945 to the date of the indictment in 
1952, and the contention that during said period the 
United States was engaged in hostilities in World 
War II and in the Korean conflict. 


(e) There was no contention in the indictment or 
on the trial of said Smith Act prosecution that plain- 
tiff was in any way engaged in any attempt to over- 
throw the government of the United States during 
any of the periods referred to in the indictment, the 
only contention having been that he was part of a 
conspiracy which advocated the overthrow of the gov- 
ernment at some indefinite time in the future, and 
the charge of the court to the jury in said case so 

defined the character of the offense. 


4 (f) Although plaintiff requested a hearing 

upon the claim made by defendant as the basis 
for declaring the forfeiture of his pension rights, no 
such hearing was granted him. 


10. Plaintiff has been deprived of his right to con- 
tinuing pension benefits at the rate of $09.9) per month 
for the months of June, July, August and September, 
1954, and at the rate of $62.57 per month thereafter. 
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11. Plaintiff is married and has two children who are | 
partially dependent upon the pension which he has been | 
receiving. 


WHEREFORE, plaintiff asks this Court for judgment » 
declaring that the action of defendant in forfeiting his | 
pension benefits is null and void and that defendant be | 
required to resume payment of his pension in full com- | 
mencing as of June 1, 1954, with interest, and for such | 
other relief as he may be entitled to. 


/s/ James H. Heller 
JAMES H. HELLER 
1026 Woodward Building 
Washington 5, D. C. 


/s/ Osmond Kk. Fraenkel 
OSMOND K. FRAENKEL 
120 Broadway 
New York 5, N. Y. 
Attorneys for Plaintiff 


AMERICAN CIVIL LIBERTIES UNION 
Of Counsel. 


5) Filed Jan 25 1957 Harry M. Hull, Clerk 
ANSWER 


Defendant answers as follows: 


1. Defendant denies the allegations contained in para- 
graph 1 of the complaint. 


2. Defendant admits the allegations contained in para-. 
graph 2 of the complaint. | 
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3. Defendant admits the allegations contained in para- 
graph 3 of the complaint. 


+. Defendant admits the allegations contained in para- 
graph + of the complaint. 


>. Defendant denies the allegations of paragraph 5 
of the complaint: but he adimits that on or about June 
2, 1954 defendant's agent, the Chairman of the Central 
Committee on Waivers and Forfeitures of the Veterans 
Administration, notified plaintiff that defendant was con- 
templating terminating the payment of further pension 
benefits under Section + of the Act of July 13, 1945, 57 
Stat. 554, Title 38, United States Code, Section 72s, 
by reason of the fact that plaintiff had rendered assist- 
ance to an enemy of the United States during a period 
of time in which the United States was engaged in the 
Korean War: and he admits that the plaintiff was con- 

victed in the United States District Court for the 
6 Eastern District of Michigan under the so-called 
Smith Act, Title 18, United States Code, Section 
2385, of the crime of conspiracy to advocate the overthrow 
of the United States Government by foree and violence. 


6. Defendant denies the allegations of paragraph 6 of 
the complaint: but he admits that on or about November 
17, 1954 defendant advised plaintiff that by reason of 
the fact that plaintiff had rendered assistance to an 
enemy of the United States during a period of time in 
which the United States was engaged in the Korean War, 
the plaintiff had forfeited all accrued or future benefits 
under the laws administered by defendant. 


7. Defendant admits the allegations contained in para- 
graph 7 of the complaint. 

8. Defendant admits the allegations contained in para- 
graph 8 of the complaint. 


9. Defendant denies the allegations contained in para- 
graph 9 of the complaint. 
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10. Defendant denies the allegations of paragraph 10;, 
but he admits that if plaintiff were entitled to any pen-: 
sion benefits, such benefits would be at the rate of $59.95. 
per month for the months of June, July, August and’ 
September 1954, and at the rate of $62.57 per month: 


thereafter. 


11. Defendant states that he granted the plaintiff ample | 
Opportunity to appear and to present evidence to show: 
that his pension benefits should not be forfeited: and that | 
in October 1956 the Board of Veterans Appeals held a. 
hearing at which the plaintiff had an opportunity to ap- | 
pear personally, and at which he did appear by his at- | 


torney; and that upon consideration of all the evidence 

before it, and the arguments presented by plaintiff’s at- 

torney, the Board of Veterans Appeals, in an opinion 

which is attached as Exhibit A and incorporated into 

this answer, adhered to its prior conclusion that the plain- 

tiff had forfeited all acerued or future benefits under the 
laws administered by the defendant. 


ri ADDITIONAL DEFENSES 


~ 


First Defense 


This Court, under the Act of October 17, 1940, 54 Stat. 
1197, Title 38, United States Code, Section lla-2, and 
Section 5 of the Economy Act of 1953, 48 Stat. 9, Title 
38, United States Code, Section 705, has no jurisdiction 
over the plaintiff’s claim, which is for benefits or pay- 
ments under an act administered by the defendant. 


Second Defense 


The complaint fails to state a claim upon which relief 
ean be granted. 
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overthrow of the Government by force and violence, con-. 
stituted rendering assistance to an enemy of the United. 
States so as to require, under the provisions of Section 
4 of Public Law 144, 78th Congress, the forfeiture of all | 
accrued or future Veterans Administration gratuitous 
benefits to which he was otherwise entitled. : 


The veteran is currently rated as fifty per cent (50%) | 
disabled and, except for the forfeiture invoked against 
him, would be entitled to compensation in the amount of | 
$113.75 per month. As a result of the forfeiture he re- 
celves no compensation, but an apportioned share, in the 
amount of $51.18 per month, is being paid for the benefit | 
of the veteran’s wife and two children. : 


The file contains a copy of a letter dated August 30, | 
1954 addressed to the Central Committee on Waivers and. 
Forfeitures wherein the veteran requested a hearing in 
connection with the review of his case by that committee. | 
There is no record of receipt of the original of such let-— 
ter, and the copy was not received until December 3, 1954. 
In a letter dated December 16, 1954, the Chairman of the | 
Central Committee advised the veteran that if he desired | 
a hearing on his appeal he was to request same on the : 
appeal form; however, neither on the appeal form, which | 
contains pertinent instructions and space on which to re-. 
quest a hearing, nor in related correspondence was it In-— 
dicated that he desired an appellate hearing. In addition, | 
a representative of a service organization then represent- | 

ing the veteran made no reference to any desire 
10 for a personal hearing on the veteran’s part prior : 

to appellate consideration of the case. As a result | 
thereof the previous appellate decision was entered with- | 
out a personal hearing having been held and with the. 
understanding that such was not desired by the veteran. . 
However, it recently came to the attention of the Board | 
that the veteran was under the impression that the Vet- | 
erans Administration had ignored his request or had re- | 
fused to grant him a hearing. In view of the apparent. 
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misunderstanding, and in order to give the veteran the 
benefit of every possible administrative procedure avail- 
able to him in furtherance of his claim, the Board there- 
upon offered him an opportunity to have a personal hear- 
ing on his appeal. 

Pursuant to the veteran’s request, a hearing was held be- 
fore this Board in October 1956 at which time his attor- 
ney presented argument in support of the appeal. The 
veteran did not personally appear. Additional argument 
was also submitted in a letter received from the veteran’s 
attorney. The case is presently before this Board for 
reconsideration based on the entire record as it is pres- 
ently constituted. 


It is presently contended in the veteran’s behalf that 
the determination of forfeiture was predicated solely upon 
his criminal conviction; that a conviction may only be con- 
sidered as proof of guilt of acts necessarily involved by 
reason of the indictment and subsequent trial, the judge’s 
charge and the jury’s finding; that the conviction of Well- 
man can be interpreted as factually establishing only that 
he ‘was a member of the Communist Party, that the Com- 
munist Party advocates the overthrow of the Government 
by force at some time or other, that he knew this and 
intended to help the Communist Party whenever that time 
might be and that “in the meantime he was preparing the 
ground”; that the court’s charge permitted a conviction 
even if the jury believed that an attempt to overthrow 
the Government might not be made for many years to 
come; that the forfeiture statute contains no mention of 
the erime of which the veteran was convicted; and that, 
therefore, in the absence of additional evidence bringing 
the veteran within the terms of the forfeiture statute, 
showing that he rendered aid to the enemy, there is no 
case against him. Citation of authority was presented in 
support of some of the points raised. 
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Section 4, Public Law 144, 78th Congress, provides: 

“Any person shown by evidence satisfactory to the 
Administrator of Veterans’ Affairs to be guilty of | 
mutiny, treason, sabotage, or rendering assistance to © 

i. an enemy of the United States or of its aliles shall . 


forfeit all accrued or future benefits under laws ad- 
ministered by the Veterans Administration a ! 
to gratuities for veterans and their dependents. ...” 


There is for consideration the question of whether the : 


.. veteran was guilty of “rendering assistance to an | 

| 11 enemy” as that term is used in the forfeiture stat- 

! ute. Since such term is not to be found in the | 
criminal statutes and since Section 4 of Public Law 144 » 
refers to certain other terms which are used in criminal © 
statutes and which have accepted meanings, it is evident | 

™ that the intent of Congress in using the term “rendering © 
assistance to an enemy” was to cover other conduct which | 
came within the usual meaning of the words used. | 

@ Whether certain conduct falls within the meaning of the | 

a words “rendering assistance to an enemy” is a matter — 

s of interpretation and it is the duty of the appropriate © 
agency of the Veterans Administration to make such in- | 

ibe terpretation in connection with the evaluation of the evi- 

dence in the particular case. : 


: The conduct in this case is that reflected by the vet- 
eran’s criminal conviction. The Board agrees with the | 
4 veteran’s attorney that in evaluating the significance of | 
i the conviction we must ascertain what is necessarily in- — 
: volved therein by reason of the indictment, the trial, the | 
¢ judge’s charge to the jury and the finding of the jury. 
q Further, there is for consideration the decision or deci- | 
het sions of any appellate court which reviewed the case. 
eel 


On February 16, 1954 a jury found the veteran guilty “of _ 
the offense of Sec. 371, Title 18, U.S.C., conspiracy to | 
violate Sec. 2385, Title 18, U.S.C., (Smith Act) as charged | 
in the indictment. .. .” The veteran and the five other | 
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defendants were thus convicted of having conspired along 
with the defendants in the Dennis case (U.S. Dennis et al, 
183 F 2d 201, affirmed by Supreme Court of United States, 
341 US 494, 95 L ed 1137), to advocate and teach the duty 
and necessity of overthrowing and destroying the Govern- 
ment of the United States by force and violence as 
speedily as circumstances would permit and of having 
conspired to organize the Communist Party for the pur- 
pose of so advocating and teaching. The period covered 
by the conspiracy is specified in the indictment as being 
from April 1, 1945, or thereabout, to September 22, 1952 
but the court’s charge to the jury changed the commenc- 
ing date insofar as the possible criminal responsibility of 
the defendants was concerned, to September 22, 1949. The 
indictment detailed the nature of the plan agreed upon 
by the co-conspirators for carrying on the conspiracy; 
namely, to become members, officers and functionaries in 
the Communist Party; to organize clubs and units of the 
Party; to recrnit new members, particularly, in key indus- 
tries and plants; to write, publish and circulate books, ar- 
ticles, newspapers and other publications teaching and ad- 
vocating the forcible overthrow of the Government; to 
conduct schools and classes for indoctrination in the prin- 
ciples of Marxism-Leninism; to arrange for plans to go 
underground in the event of emergency and continue the 
object of the conspiracy from the underground; and to 
take various steps to conceal their identities and activities 
in the Communist Party and the operations of the con- 
spiracy. Certain overt acts relating to the conspiracy 
were also specified in the indictment. 


A conspiracy is a combination or an agreement between 
two or more persons for the purpose of accomplishing an 

unlawful end, or a lawful end by unlawful means. 
12 When once the conspiracy or combination is estab- 

lished the act or declaration of one conspirator or 
accomplice in the prosecution of the enterprise is con- 
sidered the act or declaration of all, and therefore im- 
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putable to all. Each conspirator is deemed to assent to. 
what is said or done by any of the co-conspirators in. 
furtherance of the common object. In order for the 
Veterans Administration to find as a fact that Wellman 
was a party to the conspiracy on any particular date, 
it is mot necessary to show that on such date he com- 
mitted ome of the overt acts specified in the indictment. 
The overt acts specified relate to a requirement for con- 
viction in the criminal prosecution under the provisions 
of the general conspiracy statute (Section 371, Title 18, 
U. S. Code)—a requirement of proof that some action,’ 
perhaps innocent in itself, was taken by any one of the. 
conspirators to put into effect the objective of the con-. 
spiracy. 


The trial judge, in summarizing his instructions to the 
jury, stated (Page 9325, Trial Record) : | 


“Third, if you find beyond a reasonable doubt that 
there was this conspiracy; if you find beyond a rea- 
sonable doubt that these defendants knew of the pur- 
pose for which the Communist Party was started i 

1945, adopted its illegal aims, were parties to it dur- 
ing the period from September 22nd, 1949 to Septem- 
ber 22nd, 1952, and in furtherance thereof some con- 
spirator committed at least one of the overt acts 
charged, there is still one further question for you 
to decide and that is did these defendants, as mem- 
bers of the Communist Party of the United States 
not only conspire as charged in the indictment but 
did they also intend that those who heard them would 
be incited to attempt to accomplish the result desired 
—to wit overthrow of this government by force and 
violence when circumstances would permit?” : 


The judge also instructed the jury, in effect, (Pages 9262 
and 9263, Trial Record) that advocating the overthrow 
of the Government by force and violence was not pro- 
tected by the First Amendment to the Constitution, relat- 
ing to freedom of speech and of the press, where there 
was a “clear and present danger”; that determining 
whether there was a “clear and present danger” was for 
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the court (not the jury) to decide; and that he had de- 
cided that any conspiring by the defendants to teach 
and advocate the overthrow of the Government by force 
and violence under the particular circumstances as they 
existed during the period covered by the indictment pre- 
sented a “clear and immediate peril to the very existence 
of America.” 


The conviction and challenged instructions of the trial 

judge were upheld by the United States Court of Appeals, 

Sixth Circuit (Wellman v. United States, 227 F 2d 
757). 


13 In view of the nature of the indictment, the in- 

structions under which the jury arrived at its ver- 
dict and the decision of the Court of Appeals, the Board 
concludes that the criminal conviction necessarily estab- 
lishes the veteran’s responsibility for all actions of his 
co-conspirators in pursuance of the object of the con- 
spiracy from some date between September 22, 1949 and 
September 22, 1952 and continuing until the latter date. 
It follows that the criminal conviction establishes beyond 
@ reasonable doubt the veteran’s participation in the con- 
spiracy during hostilities incident to the Korean Conflict, 
which extended from June 27, 1950 through July 27, 
1953. 


It remains to be determined whether the veteran’s par- 
ticipation in the conspiracy rendered assistance to the 
enemy during the Korean Conflict, the enemy being iden- 
tified as the North Korean Government and the Commu- 
nist Government of China. In order to answer this ques- 
tion it is necessary to analyze the veteran’s knowledge of 
the objective of the conspiracy in relation to the circum- 
stances of the Korean Conflict. 


As to the veteran’s knowledge and understanding of the 
purpose of the conspiracy, the Court of Appeals stated 
in the Wellman case: 


“« ... It is unnecessary to review in detail the cir- 
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cumstantial evidence introduced by the Government 
bearing on this issue. Briefly it included evidence 
that Ganley and Wellman were members of the con- 
vention where the constitution was adopted in New 
York at a closed meeting of the Communist Party; 
. . . that the appellants believed in and taught 
Marxism-Leninism, and taught and advocated the 
tenets of the Communist Manifesto and the writings 
of Stalin and Lenin; that the proper interpretation 
of such views and documents was that the Communist 
Party planned to gain control of the Government and 
taught that this objective must be accomplished 
through force and violence, rather than by the ballot; 
their long and active membership in the Communist 
Party before and after 1945; their attendance as 
delegates at state and national conventions of the 
Party, at times serving on committees thereof; and 
their active participation over a period of time in the 
affairs of the Party. Such evidence fully justified the 
submission to the jury of the issue whether the ap- 
pellants were members of the alleged conspiracy and 
knew its purposes. . 
For an understanding of the extent of the veteran’s dedi- 
cation to the Communist movement it is pertinent to ex- 
amine in more detail his background with relation thereto. 
According to his testimony at the trial (commencing on! 
page 7560, Trial Record) he was born in 1913, 
14 joined the Young Communist League in 1930, be-. 
came a member of the Communist Party in 1931 
and has been a member continually ever since except for. 
leaves of absence between 1937 and 1939 and between: 
1943 and 1945. He related that he fought in the “Re. 
publican Army of Spain” in 1937 and 1938 during the’ 
Spanish Civil War after which he returned to the United: 
States and held various positions in the Young Commu-: 
nist League until 1943. He further related that he par-. 
ticipated in the convention of the Communist Party in. 
1945, when he was elected to the National Review and 
Cadre Commission of the Party; that in 1946 he went to: 
Michigan after having been elected, by the National. 
Board, to the National Auto Commission; that thereafter 
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he was elected as Chairman of the National Auto Com- 
mission, member of the State Board and Acting Chair- 
man of the Michigan State Committee of the Communist 
Party; and that at the time he was testifying (January 
1954) he was still the Chairman of the National Auto 
Commission, a member of the Michigan State Board and 
Acting Chairman of the Michigan State Committee. He 
also related that in June 1951 he left his home in Michi- 
gan in order to carry on his activities as a leader of the 
Communist Party without being under surveillance and 
that he continued to carry out such duties to the best of 
his ability. 

As to the effect of the conspiracy as distinguished from 
the act of advocating the overthrow of the Government 
by force and violence, the Supreme Court of the United 
States stated in the Dennis case: “ ... It is the existence 
of the conspiracy which creates the danger....” The 
fact that a definite time for the ultimate overthrow of the 
Government may not have been scheduled by the con- 
spirators does not operate to remove the danger to the 
Government caused by the reasonable potentialities of the 
conspiracy itself. In commenting on the extent of the 
danger, the Court of Appeals in the Wellman case stated: 


“The present case involves the same conspiracy, al- 
though covering a different period of time, as was 
involved in the Dennis case ... The War in Korea 
had not ended by September 22, 1952, the date of the 
present indictment ... and as pointed out, 216 F 2d 
at page 367 (United States v. Flynn)—‘And if the 
danger was clear and present in 1948, it can hardly 
be aright to have been less in 1951, when the Korean 
‘eonflict was raging and our relations with the Com- 
munist world had moved from cold to hot war.’ In 
rejecting a similar contention in United States v. 
Dennis, supra, 183 F 2d 201, at page 213, the Court 
said: ‘When does the conspiracy become a “present 
danger?” The jury has found that the conspirators 
will strike as soon as success seems possible, and ob- 
viously, no one in his senses would strike sooner. 


e : 
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Meanwhile they claim the constitutional privilege of 


going on indoctrinating their pupils, preparing in-' 


creasing numbers to pledge themselves to the 


crusade, and awaiting the moment when we 


may be so far extended by foreign engage- 


ments, so ta divided in counsel, or so far in indus-' 
trial or financial straits, that the chance seems worth. 
trying. That position presupposes that the Amend-' 
ment assures them freedom for all preparatory steps. 
and in the end the choice of initiative, dependent upon | 
that moment when they believe us, who must await. 


the blow, to be worse prepared to receive it.’ ” 


Judicial notice may be taken of world events bearing upon. 
the relationship of the Communist Party of the United. 
States to the international Communist movement and 
the manner in other countries allied with such interna- 
tional movement by which the Communist Party came’ 
into power. In the Supreme Court decision in the Dennis 
ease, Justice Jackson in his concurring opinion discussed | 
this, in relation to the events which transpired in Czech-. 
sea as follows: 


. But Communist technique in the overturn of a 


ie government was disclosed by the coup d’etat 
in which they seized power in Czechoslovakia. There 
the Communist Party during its preparatory stage 
claimed and received protection for its freedoms of 
speech, press, and assembly. Pretending to be but. 


another political party, it eventually was conceded 


participation in government, where it entrenched re- 
liable members chiefly in control of police and infor- 
mation services. When the government faced a for-. 
eign and domestic crisis, the Communist Party had 


established a leverage strong enough to threaten civil 
war. In a period of confusion the Communist plan 


unfolded and the underground organization came to 
the surface throughout the country in the form chiefly 


of labor ‘action committees.’ Communist officers of 


the unions took over transportation and allowed only 
persons with party permits to travel. Communist 
printers took over the newspapers and radio and 


put out only party-approved versions of events. Pos- 
session was taken of telegraph and telephone sys- 
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tems and communications were cut off wherever di- 
rected by party heads. Communist unions took over 
the factorres, and in the cities a partisan distribu- 
tion of food was ore se by the Communist organ- 
ization. A virtually bloodiess abdication by the 
elected government admitted the Communists to 
power, whereupon they instituted a reign of oppres- 
sion and terror, and ruthlessly denied to all others 
the freedoms which had sheltered their conspiracy 


16 “Assistance to an enemy” as used in the for- 

feiture statute is considered to be a general term 
which was intended to include all conduct knowingly per- 
formed during time of war under circumstances where 
the potential effect of such conduct, individually or as an 
integral part of other activity, contemporaneous or fu- 
ture, would be to serve the interests of the enemy. Cer- 
tainly it would be concluded by any reasonable mind 
that actual overthrow of the Government of the United 
States by force and violence in time of war would con- 
stitute assistance to an enemy with which the United 
States was then engaged in hostilities. It is likewise rea- 
sonable to conclude that preparatory steps toward the 
same objective would necessarily assist the enemy. Where 
a certain objective is to be accomplished, acts incident to 
the planning stage are equally as important to the suc- 
eess of the venture as the acts taken at a time when the 
objective is actually in sight. 


The Board takes cognizance of the fact that the veteran 
had honorable military service in the armed forces of 
the United States from October 1943 to June 1945, that 
be suffered a severe shell fragment wound in the left 
chest during combat while serving in Belgium, that he 
was discharged on a Certificate of Disability by reason of 
such wound and that he received certain decorations. 
Whether the veteran’s accomplishments during service 
were motivated by patriotism or, as stated by the trial 
judge prior to sentencing (Page 9426, Trial Record), were 
occasioned by the fact that Russia and America were 
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then allies, is immaterial. The Board readily acknowl- | 
edges that the veteran performed meritorious service in| 
the defense of the United States and we have reconsid- 
ered this case with the utmost care to insure that he is 
afforded every possible consideration to which he is en- 
titled. Nevertheless, we cannot permit the circumstances | 
of the veteran’s service to exempt him from the opera- 
tion of the forfeiture statute, which was intended to) 
apply to all persons eligible to benefits under laws ad- 
7 ministered by the Veterans Administration. Hence, we. 
id are impelled to the conclusion after the most thoughtful 
, deliberation that the evidence in its entirety establishes | 
beyond a reasonable doubt that his willful participation | 
in the conspiracy which was the subject of his criminal 
conviction constituted the rendering of assistance to an- 
enemy of the United States within the meaning of Sec-! 
tion 4 of Public Law 144, 78th Congress. The Board, 
therefore, adheres to its prior conclusion that the veteran | 
has forfeited all accrued or future gratuitous benefits 
under laws administered by the Veterans Administra- ; 
tion to which he might otherwise be entitled. 


Since, pursuant to the request on behalf of the veteran, | 
the recent hearing before this Board was open to the. 
Public and attended by representatives of the Press, 
copies of this decision are being made available to the 
Press. 


! 5 /s/ James W. Stancil /s/ Wawrence R. Pierce, Jr. | 
: JAMES W. STANCIL LAWRENCE R. amas JR. 


Associate Member Associate Member 


/sA L. J. Christensen 
L. J. CHRISTENSEN 
Associate Member 
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18 Filed Mar. 20, 1957. Harry M. Hull, Clerk 


MOTION BY DEFENDANT TO DISMISS THE COM- 
PLAINT OR IN THE ALTERNATIVE FOR SUM- 
MARY JUDGMENT 


Defendant moves the court to dismiss the complaint 
or in the alternative for summary judgment, upon the 
grounds that this court does not have jurisdiction over 
the subject matter of this action and that the complaint 
fails to state a claim against defendant upon which re- 
lef can be granted. In support of this motion, the court 
is respectfully referred to defendant’s memorandum of 
points and authorities in support of this motion and to 
defendant’s exhibits attached to this motion. 


/s/ G. C. Doub 
GEORGE COCHRAN DOUB 
Assistant Attorney General 


/s/ D. B. MacGuineas 
DONALD B. MacGUINEAS 


/s/ Warren Schwartz 
WARREN SCHWARTZ 
Attorneys, Department of Justice 
Attorneys for Defendant 
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(Exhibit B) 
21 June 2, 1954 
VB8C 
Mr. Saul L. Wellman C 4 939 114 
3000 Clairmount 
Detroit 6, Michigan 
Dear Mr. Wellman: 


The complete records pertaining to your claim for com- 
pensation have been referred to the Central Commitee 
on Waivers and Forfeitures for a determination as to 
whether a forfeiture of rights should be declared against 
you because of an alleged violation of the provisions of 
Section 4, Public Law No. 144, 78th Congress, which 
reads in part as follows: 


“Any person shown by evidence satisfactory to the 
Administrator of Veterans Affairs to be guilty of 
mutiny, treason, sabotage, or rendering assistance to 
an enemy of the United States or of its allies shall 
forfeit all accrued or future benefits under laws ad- 
ministered by the Veterans Administration pertain- 
ing to gratuities for veterans and their dependents 


It is shown that you were indicted and subsequently con- 
victed in the United States District Court, Eastern Dis- 
trict of Michigan, Southern Division, on February 16, 
1954 of the crime of conspiracy to advocate the over- 
throw of the U. S. Government by force and violence. 
The indictment covered certain conduct in which you 
were engaged from on or about April 1, 1945 continn- 
ously up to and including the date of filing of the in- 
dictment in the U. S. District Court on September 22, 
1952. The periods covered by the indictment included 
periods when the United States was engaged in hostili- 
ties in World War II, and in the Korean conflict. 


The purpose of this letter is to afford you the opportu- 
nity to submit any evidence which in your opinion might 
explain your position in the matter in order that it may 
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be determined by this Committee as to whether you have 
violated the above-quoted forfeiture statute. If you de- 
sire to avail yourself of this privilege a reasonable ex- 
tension of time will be granted you for the purpose of 
assembling and forwarding such evidence. However, if 
no word is received from you within 90 days from the 
date of this letter, it will be assumed that you do not 
care to make any statements and the Central Committee 
on Waivers and Forfeitures will proceed with the con- 
sideration of your case. 


22 You will be appropriately notified of any decision 

rendered by the Central Committee on Waivers and 
Forfeitures concerning the question of forfeiture of 
rights. 


Very truly yours, 


CLIFFORD L. JOHNSON 
Chairman, Central Committee 
on Waivers and Forfeitures 


23 Filed May 3, 1957. Harry M. Hull, Clerk 
Civil Action No. 3542-56 


PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT 


Plaintiff moves the Court for summary judgment in ac- 
cordance with the relief prayed m his complaint. The 
pleadings, affidavit and exhibits on file in this case show 
that there is no genuine issue as to any material fact 
and that plaintiff is entitled to judgment as a matter of 
law. 


More particularly, plaintiff’s affidavit and memoran- 
dum of points and authorities filed with this motion 
show that the complained of action by defendant was 
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taken without statutory authority and is therefore abso- 
lutely void, and that this Court has jurisdiction to grant 
plaintiff the relief which he has prayed and to which he 
is entitled as a matter of law. Therefore defendant’s 
“motion to dismiss the complaint or in the alternative 
for summary judgment” should be denied and the in- 
stant motion should be granted. 


/s/ Osmond K. Fraenkel 
Osmond K. Fraenkel 
120 Broadway 
New York 5, New York 


/s/ James H. Heller 
James H. Heller 
1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Plaintiff 


24 Filed May 3, 1957. Harry M. Hull, Clerk 


STATE OF MICHIGAN) 
COUNTY OF WAYNE ) 
SS :— 


SAUL L. WELLMAN, being duly sworn, deposes and 
Says: 

I am the plaintiff herein and am making this affidavit 
in support of an application for summary judgment, 
believing that there are no issues of fact which require 
a hearing. 

This is an action for a judgment declaring that de- 
fendant’s action in forfeiting my pension benefits is con- 
trary to law. The complaint alleges (Paragraph 4) and 
it is admitted in the answer that defendant has deter- 
mined that I was entitled to certain pension benefits and 


—————=, 
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that these were paid up to May 31, 1954. The complaint 
further alleges (Paragraphs 5 and 6) that thereafter de- 
fendant terminated these benefits, acting under Title 38 
USC. § 728. While there is some difference in language 
between the grounds asserted by me in my complaint 
as to the reason for this termination [see Paragraphs 5 
and 9(d)] and the affirmative statements in the 
23 answer, it is clear that there is no fact in dispute 
between us. 


From the affirmative allegations in defendant’s answer 
it is clear that my pension benefits were terminated by 
defendant relying upon $728 of Title 38 of the United 
States Code under the claim that I had rendered assist- 
ance to an enemy of the United States during the period 
of the Korean War and that this in turn was based solely 
upon my conviction in the United States District Court 
for the Eastern District of Michigan under the Smith 
Act, § 2385 of Title 18 of the United States Code. 


The complaint alleges (Paragraphs 7 and 8) that I 
had taken an appeal from the original decision ‘by defend- 
ant and that I had exhausted all my administrative rem- 
edies, and these allegations are admitted in the answer. 


However, subsequent to the institution of this action 
and in view of an allegation in the complaint [Paragraph 
9(f)] that I had been refused a hearing, a further hearing 
was given me before the Board of Veterans Appeals, at 
which I was represented by counsel and at which the 
matter was fully argued. On December 31, 1956 the 
Board of Veterans Appeals, in an opinion a copy of 
which is annexed to the answer, adhered to its previously 
expressed opinion and sustained the forfeiture. It will 
be noted from an examination of this opinion that the 
only basis for the same was the Smith Act conviction. 


There can be no. dispute about the fact that the indict- 
ment charged merely the advocacy of the overthrow of 
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the government by force and that the jury was . 
26 instructed that a verdict of guilty could be found 

if it was satified that the various defendants in | 
the case, including myself, intended that a forcible over- 
throw of the government might occur “when circum- | 
stances would permit”. Indeed this portion of the charge | 
is quoted in the opinion of the Board of Veterans Ap- | 
peals and in the opinion of the United States Court of | 
Appeals for the Sixth Circuit which affirmed my convic- | 
tion (Wellman v. United States, 227 F. 2d 757). An ap — 
plication for certiorari is still pending undetermined be- | 
fore the United States Supreme Court. 


Likewise, although the allegation in Paragraph 9(e) is 
denied in the answer, there can be no doubt that there 
was no contention in the Smith Act prosecution that I 
Was in any way actually engaged in an attempt to over- 
throw the government of the United States during the 
indictment period. ‘The charge of the court and the opin- 
ion of the Court of Appeals amply demonstrate this to 
be so. 


It is therefore my contention that absent some evidence 
that I was actually engaged in an attempt to aid an 
enemy of the United States or that my Smith Act con- 
viction necessarily rested upon the giving of such aid, 
there can be no basis in law for the withholding of my 
pension rights. 


It is therefore respectfully submitted that the Court 
should grant summary judgment. 


/s/ Saul L. Wellman 
Sworn to before me this 
18 day of February, 1957 
Marijana Relich 
Notary Public Wayne City, Mich. 
My Comm. Exp. Jan. 31, 1958. 


e s oS s 
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27 Filed June 4, 1957. Harry M. Hall, Clerk 


MEMORANDUM 


The Court has no jurisdiction. The controversial sec- 
tion, 38 US.C.A. 728, is actually Section 4 of the Act of 
July 13, 1943, chapter 233, 57 Stat. 555. This Act is 
denominated as designed “To provide more adequate and 
more uniform administrative provisions in veterans’ law 
pertaining to compensation, pension and retirement pay 
payable by the Veterans Administration and for other 
purposes,” and in its very enacting clause it purports to 
amend both the administrative, definitive and regulatory 
provisions of certain veterans laws and regulations, or as 
put by the House Committee on World War Veterans 
Regulations, H.R. 463, May 18, 19437 it “. . . is designed 
to correct inequalities arising under existing law, with a 
view to simplifying adjudicative practices and administra- 
tive procedure by establishing uniform provisions wher- 
ever possible.” ‘ertainly then both sections 11(a)(2) of 
38 US.C.A. and section 705 of 38 U.S.C.A. apply, and 
there is no reason for the exemption of section 4 of the 
Statute, as contended for by the plaintiff. 


Motion to dismiss is granted on the ground the Court 
has no jurisdiction. Order accordingly. 


/s/ Matthew F. McGuire 
MATTHEW F. McGUIRE 
United States District Judge 
June 4, 1957 


1U.S. Code Congressional Service 1948, p. 2-160. 


\? 
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28 Filed June 24, 1957. Harry M. Hull, Clerk 


ORDER 


Upon consideration of the Defendant’s Motion to Dis- 
miss the Complaint or in the alternative for Summary 
Judgment and of Plaintiff’s Motion for Summary Judg- 
ment, it appears to the Court that this Court does not 
have jurisdiction over the subject matter of this case. 
It is, therefore, by this Court this 24th day of June, 1957; 


ORDERED that the Plaintiff’s Motion for Summary 
Judgment is hereby denied and it is 


FURTHER ORDERED that Defendant’s Motion to 
Dismiss the Complaint or in the Alternative for Sum- 
mary Judgment is hereby granted and the Complaint is 
hereby dismissed. 


/s/ Matthew F. McGuire 
District Jndge 
Seen: June 12, 1957 


/s/ James H. Heller 
James, H. Heller, Esquire 
1206 Woodward Building 
Washington 5, D. C. 
Attorney for Plaintiff 
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QUESTION PRESENTED 


The question is whether the court below was powerless 
to review and grant relief from appellee’s action in de- 
claring forfeit, under 38 U.S. 728, the veteran’s compen- 
sation which appellant as a combat-disabled veteran was 
lawfully entitled to receive, on the alleged ground that 
appellant was guilty of having rendered assistance to 
an enemy of the United States, where it is conclusively 
shown that appellee acted in plain violation of his au- 
thority under that statute and without the slightest bit 
of evidence on which to base such a decision. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,131 


Savi L. WELLMAN, 


Appellant, 


Vv. 


Harvey 'V. Hicuey, Individually and as Administrator of — 
Veterans’ Affairs, United States Veterans Administration, | 
Appellee. 


Appeal from the United States Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order by Judge McGuire 
(J.A. 27) im the District Court dismissing appellant’s 
complaint (J.A. 2-5) on the ground that the Court was 
without jurisdiction of the subject matter. Jurisdiction 
below was based on sections 1331 and 2201 of Title 28, 
United States Code and on 11-305 and 11-306 of the 
District of Columbia Code. Jurisdiction of this Court 
is conferred by 28 U.S.C. §$§1291 and 1294. 


STATEMENT OF THE CASE 


Saul L. Wellman, the appellant, is a veteran of World 
War II, who served in the United States armed forces 
from October 1943 to Jume 1945, and received decora- 
tions for his service. He also received a severe shell 
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fragment wound in his chest while in combat in Belgium 
and as a result he was discharged with a Certificate of 
Disability (J.A. 2, 18). His disability continues; he is 
currently rated by the Veterans Administration as 50% 
disabled and pursuant to the provisions of Title 38, 
U.S.C. he “would be entitled to compensation in the 
amount of $113.75 per month” but for the events which 
led to the bringing of this action (J.A. 2, 9). Indeed, 
from June 7, 1945, until May 31, 1954, he received dis- 
ability compensation at the proper rate (J.A. 2). 


However, on June 2, 1954, appellee’s agent, the Chair- 
man of the Committee on Waivers and Forfeitures of 
the Veterans Administration notified Mr. Wellman that 
appellee was contemplating terminating his compensation 
under section 4 of the Act of July 13, 1943, 57 Stat. 554, 
38 U.S.C. 728, on grounds that appellant had rendered 
assistance to an enemy of the United States during the 
time of the Korean conflict. The alleged basis for this 
decision was the fact that in February, 1954, in the 
United States District Court for the Eastern District of 
Michigan, appellant had been convicted under the Smith 
Act, 18 U.S.C. 2385, of conspiracy to advocate violent and 
forceful overthrow of the United States Government? 
(J.-A. 6, 21-3). On November 17, 1954, appellant was 
notified that his disability compensation had in fact been 
forfeited. He appealed that action to the Veterans Ad- 
ministration Board of Veterans’ Appeals, but on June 2, 
1955, he received notice that the Board, as appelle@s 
agent, had affirmed the forfeiture (J.A. 3,6). From then 





1 That conviction was affirmed by the Sixth Circuit Court of 
Appeals on November 18, 1955, Wellman v. United States (C. A. 
6), 227 F.2d 757. However, on June 24, 1957, (354 U.S. 981), the 
Supreme Court reversed and remanded the case to the Court of 
Appeals for reconsideration in the light of its recent decision in 
Yates et al v. United States, 354 U.S. 298. There has been no de- 
cision by the Court of Appeals on remand, the case having been re- 
argued before that court on October 17, 1957. 
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until the present, he has received no personal disability 
compensation, although appellee has continued to pay an 
apportioned share of the compensation for the benefit of 
his wife and two children who are partially dependent 
on the compensation received by appellant (J.A. 5, 9). 
The monthly compensation of which he has been deprived 
is $59.95 per month for June-September 1954, and $62.57 
per month for all later months (J.A. 7). 


Appellant commenced this action in August, 1956, seek- 
ing a declaration that the decision forfeiting his com- 
pensation was null and void and an order requiring ap- 
pellee to resume payments as of Jane 1, 1954, with in- 
terest (J.A. 2-5). Prior to filing his answer, appellee, 
through the Veterans Administration Board of Veterans’ 
Appeals (hereafter frequently called “the Board”), im 
October, 1956, offered appellant a new hearing on the 
question of forfeiture. Counsel for appellant appeared 
at that hearing and urged revocation of the forfeiture, 
but in a decision dated December 31, 1956, the Board reaf- 
firmed and amplified its decision in favor of forfeiture 
(J.-A. 8-19). That decision, which constitutes the fullest 
and most authoritative statement of appellee’s grounds 
for declining a forfeiture, is discussed more fully in 
part II of the Argument, below. 


The case therefore returned to the District Court 
where it had remained in informal abeyance. Appellee 
filed his answer (J.A. 5-9) and a motion to dismiss the 
complaint or in the alternative for summary judgment 
(J.A. 20). Appellant cross-moved for summary judg- 
ment (J.A. 22-3). At the hearing of these motions ap- 
pellee argued that as a matter of law sections lla-2 and 
705 of 38 U.S.C. applied to this case and deprived the 
eourt of jurisdiction. Appellant took the position that 
section 705 by its terms had no application whatever 
and that since this was a specific section dealing with 
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pensions, the very general language of section lla-2 did 
not control 


Judge McGuire did not discuss any of appellant’s con- 
tentions but, without the citation of any authorities, 
granted the motion to dismiss for lack of jurisdiction. 
His brief memorandum opinion (J.A. 26) appears to rest 
solely on the circumstance that the forfeiture section 
was part of an Act providing for “more adequate and 
uniform administrative provisions” relating to veterans’ 
pensions “and for other purposes” (ibid). His order dis- 
missing the complaint was entered June 24, 1957 (J.A. 
27), and this appeal followed. 


CONSTITUTIONAL PROVISION AND 
STATUTES INVOLVED 


The Fifth Amendment to the United States Constitu- 
tion declares in pertinent part that “no person shall be 
. . . deprived of life, liberty, or property without due 
process of law...” Section 728 of Title 38, U.SC., 
under which appellee purported to act, provides as fol- 
lows: , 


“Any person shown by evidence satisfactory to the 
Administrator of Veterans’ Affairs to be gnilty of 
mutiny, treason, sabotage, or rendering assistance to 
an enemy of the United States or of its allies shall 
forfeit all acerued or future benefits under laws ad- 
ministered by the Veterans’ Administration pertain- 
ing to gratuities for veterans and their dependents: 
Provided, however, That the Administrator of Vet- 
erans’ Affairs, in his discretion, may opportion and 
pay any part of such benefits to the dependents of 
such person not exceeding the amount to which each 
dependent would be entitled if such person were 
dead.” 


Also involved are certain other provisions of Title 38, 
USC., and the Smith Act, 18 U.S.C. 2385, which are 
printed in the Appendix to this brief, infra, p. 28. 
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STATEMENT OF POINTS 


1. The District Court erred in holding that it had no 
jurisdiction over the instant action or its subject matter. 


2. The District Court erred in granting appellee’s mo- 
tion to dismiss and in dismissing the complaint. 


3. The District Court erred in not passing upon the 
merits of appellant’s motion for summary judgment and 
in not granting that motion. 


SUMMARY OF ARGUMENT 


IL Section lla-2 does not control here because with 
certain exceptions not here relevant, it is a general pro- 
vision dealing with all action taken by appellee, whereas 
Section 705 is a specific section dealing only with pen- 
sion rights. 


This latter section expressly refers to certain other 
sections of the law, but does not refer to Section 728. 
Therefore, action taken under Section 728 may be judi- 
cially reviewed despite Section 705. 


Even if Section lla-2 is controlling it does not bar 
judicial review of arbitrary action, nor does it bar relief 
in the nature of mandamus to correct such administra- 
tive action. 


If the law be construed so as to bar judicial review 
under the circumstances of this case, it is unconstitu- 
tional. 

Il. The action of the Administrator had absolutely no 
basis in law or evidence. The only fact he purported to 
rely on was appellant’s conviction under the Smith Act 
(even that fact has been effectively removed by the Snu- 
preme Court); he might as well have relied on a convic- 
tion for speeding or drunkeness since he made no real 
effort to relate this to the charge of assisting our enemies. 
But Congress has not made a Smith Act violation a 
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basis for forfeiture under Section 728. Appellee’s act, 
therefore, was not merely erroneous, but a complete null- 
ity since it did not even comply with the requirements of 
that section—he acted on no evidence at all. It was a 
purely private act of vindictiveness which stripped him 
of all authority; he may not use his title as Administra- 
tor to clothe such an action with immunity, as the Dis- 
trict Court assumed he could. 


ARGUMENT 
L 
THE DISTRICT COURT HAD JURISDICTION. 


In the court below appellee relied on Sections 1la-2 
and 705. We submit that neither of them applies here: 
1la-2 does not apply because it is a general provision 
dealing with administrative decisions in various fields 
covered by the Veterans Act, while 705 is a specific one 
dealing with decisions relating to pensions alone; 705 
does not apply because it governs action taken under 
certain enumerated sections, of which 728 is not one. 


1. Section 705 is not applicable here at all. It orig- 
inally referred to Sections 701-710, 712-715, 718, 720 and 
721. It was later extended by Section 727 to include 
Sections 722 and 723. But it nowhere mentions Section 
728 under which the Administrator acted here. 


2. Section lla-2 is not applicable because pension 
benefits are, in respect to judicial review, governed by 
Section 705. The rule is clear that where a statute con- 
tains two provisions which might be applicable to a given 
situation, but which would affect it differently, and one 
of them covers a broad field while another covers only 
part of the field, the latter provision and not the former 
controls. 








T 


In United States v. Chase, 135 U.S. 255 (1890), Mr. 
Justice Lamar said at page 260: 


«“e ©¢ © It is an old and familiar rule that, ‘where 
there is, in the same statute, a particular enactment, 
and also a general one, which, in its most compre- 
hensive sense, would include what is embraced in 
the former, the particular enactment must be oper- 
ative, and the general enactment must be taken to 
affect only such cases within its general language as 
are not within the provisions of the particular enact- 
ment.’ Pretty v. Solly, 26 Beavan, 610, per Romilly, 
M.R.; State v. Comm’rs of Railroad Taxation, 37 N.J. 
Law, 228. This rule applies wherever an act con- 
tains general provisions and also special ones upon a 
subject, which, standing alone, the general provisions 
would include. Endlich on the Interpretation of 
Statutes, 560.” 


In Kepner v. United States, 195 US. 100 (1904) Mr. | 
Justice Day said at page 125: 3 
“It is a well-settled principle of construction that 
specific terms covering the given subject matter will 
prevail over general language of the same or another 
statute which might otherwise prove controlling.” 
In that case the Court held that a general provision 
continuing the courts of the Philippines as previously ex- 
isting (which included the right of the Government to 
appeal an acquittal) was subordinate to the specific guar- 
anty of freedom from double jeopardy. 


Cf. Ginsberg & Sons v. Popkin, 285 U.S. 204 (1932) ; 
Missouri v. Ross, 299 U.S. 72, 76 (1936); MacEvoy Co. v. 
United States, etc., 322 U.S. 102 (1944). 


In Robmson v. United States, 142 F.2d 431 (1944), 
the Court of Appeals for the Eighth Circuit upheld de- 
fendant’s contention that he had been improperly sen- 
tenced under one section of the Penal Code which per- 
mitted ten years’ imprisonment, whereas he should have 
been sentenced under another which permitted imprison- 
ment for only three. The court said at page 432: 
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“So that, although the larceny of any property of 
the United States in general may be punished by 
ten years imprisonment, it is forbidden to impose 
more than three years for larceny of that particular 
United States property which belongs to the Post 
Office Department. Elementally, the special stands 
against the general. That is, where there is a law 
against any stealing, and another and different law 
against stealing some particular thing, the two laws 
do not invalidate each other by conflect, but the 
courts treat the law against rabigs the particular 
thing as presenting an res to the law against 
stealing things in general ey enforce the excep- 
tion.” 

That principle has just been applied by the Supreme 
Court in three cases: Brotherhood of Railroad Trammen 
v. Chwago River & Indiana R. Co., 353 US. 30; Fourco 
Glass Co. v. Transmirra Products Corporatwn, 353 US. 
222 and Achill: v. United States, 353 U.S. 373. 


In the second of these Mr. Justice Whittaker said (353 
US. at p. 228): 


“We think it is clear that $1391(c) is a general 
corporation venue statute, whereas $1400(b) is a 
special venue statute applicable, specifically, to all 
defendants in a particular type of actions, i.e., patent 
infringement actions. In these circumstances the law 
is settled that ‘However inclusive may be the general 
language of a statute, it “will not be held to apply 
to a matter specifically dealt with in another part 
of the same enactment . . . Specific terms prevail 
over the general in the same or another statute 
which otherwise might be controlling.” Ginsberg & 
Sons v. Popkim, 285 U.S. 204, 208.’ MacEvoy Co. v. 
United States, 332 US. 102, 107.” 


And it makes no difference which of the two provisions 
was first enacted; the specific one controls. As Mr. Jus- 
tice Van Devanter said in Washington v. Miller, 235 U.S. 
422 (1914), at page 428: 


“* * * In these circumstances we think there was no 
implied repeal, and for these reasons: First, such 
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repeals are not favored, and usually occur only where 
there is such an irreconcilable conflict between an. 
earlier and a later statute that effect reasonably 
cannot be given to both (United States v. Healey, ' 
160 U.S. 136, 146; United States v. Greathouse, 166 
U.S. 601, 605); second, where there are two statutes | 
upon the same subject, the earlier being special and » 
the later general, the presumption is, in the absence » 
of an express repeal, or an absolute mcompatibility, © 
that the special is intended to remain in force as an» 
exception to the general (Townsend v. Intile, 109 
U.S. 3504, 512; Ex parte Crow Dog, Id. 556, 570; | 
Rodgers v. United States, 185 US. 83, 87-89) and, 
third, there was in this imstance no irreconcilable | 
confiect or absolute incompatibility, for both statutes ; 
could be given reasonable operation if the presump- | 
tion just named were recognized.” : 


These principles are particularly applicable here, since | 
in the same statute which enacted Section 728, Section | 
705 was, by Section 727, made specifically applicable for | 
the first time to Sections 722 and 723, as well as other | 
sections (see 57 Stat. 554, 555). But Section 728 was , 
not included among these. That is clear evidence of - 
Congressional intent that the severe forfeiture provisions | 
of Section 728 should not be insulated from judicial re- 
view. There would have been no necessity for any refer- 
ence in Section 727 to Section 705 if 1la-2 governed all | 
decisions by the Administrator. : 


And that makes sense. For forfeitures are not favored | 
in the law and Congress has not generally granted public | 
officials unreviewable discretion to declare them. More- | 
over, the grounds of forfeiture are serious and, in the | 
main, constitute criminal offenses. Here we have no | 
subject on which the Administrator had any expert knowl- | 
edge, but rather one ordinarily confided only to the courts — 
for determination. It cannot be supposed that ‘Congress 
intended that a determination by the Administrator that — 
a veteran had committed treason, (without adherence to 
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the proof requirements set forth in the Constitution), 
could stand without possibility of judicial scrutiny. 


3. No case relied on by appellee in the court below 
deals with the situation here present. In none of these 
cases was there any conflect between lla-2 and 705; in 
none was 728 under consideration. 


In both Longernecker v. Higley, 97 U.S. App. D.C. 144, 
229 F.2d 27, and Hahn v. Gray, 92 U.S. App. D.C. 188, 
203 F.2d 625, the Administrator was acting under Sec- 
tion 701(f) which is specifically referred to in Section 
705. The veterans’ Regulations which he interpreted 
were incorporated into Section 701(f) by reference. The 
circumstance that in interpreting those Regulations he 
also had to interpret action taken by the Army or the 
effect of a state court decision was but incidental. Here, 
however, the Administrator acted under Section 728 and 
that alone. It is a complete misconception to say that 
he acted under Section 701 because the benefit taken away 
was granted by that section. 


The contention that Section 1la-2 controls rather than 
Section 705 is not supported by the cases cited below: 
VanHorne v. Himes, 74 U.S. App. D.C. 214, 122 F.2d 207, 
. cert. den., 314 U.S. 689 and Cook v. Higley, 99 U.S. App. 
D.C. 180, 238 F.2d 41. No question existed in either case 
of possible conflict between Sections 11a-2 and 705. 


The Government has placed much reliance on Lynch v. 
United States, 292 US. 571. But that case throws no 
light whatever on the problem of this one. There suit 
was brought on term insurance policies issued under the 
War Risk Insurance Act after Congress had repealed 
all laws relating to such insurance. The lower courts 
had dismissed the suit. The Supreme Court reversed. 
Mr. Justice Brandeis pointed out that Congress, once 
having made a contract, could not repudiate it, although 
it might withdraw its consent that the Government could 
be sued on it. 


iL 


While the opinion (at p. 587) mentions former Section | 


705 [therein referred to as Section 5 of the Economy 


Act], this was in no way necessary to the decision. More- | 
over, no question of conflict between lla-2 and 705 was » 


under consideration. 
4. Even if Section 1lla-2 should be held applicable to 


pension matters, it does not bar this suit. For this is in | 
the nature of a mandamus, seeking to compel the Ad- | 
ministrator to perform a duty imposed on him by law, . 
namely, to continue to make the payments to which he | 


Originally determined appellant was entitled. 


And Section lla-2, unlike Section 705, makes no men- | 
tion of mandamus suits. It has, therefore, been recog- | 
nized that Section lla-2 does not affect the power of a | 
court to issue mandamus. Such was the statement to — 
Congress of Mrs. Rogers, Chairman of the Veterans’ | 
Committee of the House of Representatives, when she | 


explained the import of that section (86 C.R. 1391). Such | 


is the view of the Court of Appeals for the Third Cir- | 


cuit: Hospoder v. United States, 209 F.2d 427. 


>». We submit also that appellee was without juris- : 


diction to take the action complained of because there | 
had been no prior judicial determination that appellant | 
came within the terms of Section 728. In this connection | 
we call attention to Kurtz v. Moffitt, 175 U.S. 487, and » 


the cases there cited, which construed the Act of 1865 


relating to loss of citizenship rights because of deser- | 
tion in war time. The Supreme Court held that, despite | 
the language of the statute that those rights would be © 
lost by reason of desertion alone, due process required a 
court martial determination before invoking the forfei- | 


ture. So here, there can be no forfeiture of pension 


rights without a similar judicial determination of having — 


given aid and comfort to the enemy. 
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€. Finally, it is the general rule that no legislative pro- 
hibition against judicial review will avail where the ad- 
ministrative determination complained of was so arbi- 
trary, as to strip the official of his normal authority. 
Such has been the case, even as to factual or policy 
matters concerning which the Administrator is supposed 
to have expert capacity. Where, as here, the issue is 
wholly one of law the reason for the rule is even more 
persuasive. What appellant seeks here is a judicial or- 
der to restore benefits which appellee was powerless to 
deny him on the ground claimed. Had appellee not pur- 
ported to rely on Section 728, the right to such relief 
would be plain. Mere citation of that provision without 
the least attempt to act pursuant to it cannot change 
appellant’s rights. 

Thus the Supreme Court has ruled that, absent sub- 
stantial evidence, an administrative finding may not stand, 
despite Congressional command that it is final. 


Review has been allowed in deportation cases: Bridges 
v. Wizon, 326 U.S. 135, and in draft cases: Estep v. 
United States, 327 U.S. 114. Cf. Elgm, J. & E. Ry. Co. 
v. Burley, 325 U.S. 711. And this Court permitted review 
of a renegotiation case despite the broad language of the 
statute to the contrary: Blanchard Mach. Co. v. R.FL. 
Price Adjustment Board, 177 F.2d 727, 85 App. D.C. 361, 
cert. denied 339 U.S. 912. 


The subject has been fully treated by Professor Davis 
of the University of Minnesota School of Law, 15 F.R.D. 
411-452. He concludes (p. 451) that there should be a 
limited review. So here, as we shall show, the determina- 
tion of forfeiture without support in fact or law was 
beyond the Administrator’s jurisdiction. It was void at 
the outset. 


Moreover, where it appears to the court that an ad- 
ministrator’s decision was without rational basis to sup- 
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port it, the court will conclude that he acted in excess of 
his jurisdiction. See Siegel v. United States, (E.D.N.Y.), 
87 F. Supp. 555. 


Other jurisdictions have followed the same rule. Thus, 
in New York decisions of the Commissioner of Educa- 
tion are “final and conclusive, and not subject to question 
or review in any place or court whatever” (N. Y. Edu- 
cation Law §310). Yet the courts have permitted review 
where the action taken was arbitrary: Ross v. Wilson, 308 
N.Y. 605, 127 N.E. 2d 697. 


Whatever considerations may lead a court to = 
review in the ordinary case where an administrator deals 
with a subject within his special competence, these do 
not apply here where the administrator has declared a 
forfeiture for alleged conduct which has no relation iia 
ever to the field of that competence. 


7. The court below in its opinion (J.A. 26) gave no 
consideration whatever to any of these matters. It con- 
cluded only that the suit was barred because Section 728 
was enacted as part of a 1943 statute (57 Stat. 555) de- 
nominated as designed “To provide more adequate and 
more uniform administrative provisions” with regard to: 
pensions “and for other purposes”. The court, in effect, 
argued that because the new sections fit into the old law, 
therefore all the sections of the old law applied to the 
new. It specifically ruled that Section 705 was applica-: 
ble!—ignoring the fact that it does not refer to Section. 
728 and that the provision extending it, part of the same 
1943 amendment, specifically extended 705 to additional - 
sections, but not to Section 728! 


We respectfully submit that the opinion of the District: 
Court is entitled to no weight whatever. Settled prin-' 
ciples of construction require the conclusion that the Dis- 
trict Court has jurisdiction. : 





1é 
I. 


SINCE HE ACTED WITHOUT STATUTORY AUTHOR- 
ITY, APPELLEE’S DECISION TO FORFEIT AP- 
PELLANTS DISABILITY COMPENSATION WAS 
ABSOLUTELY VOID. 


Section 728, Title 38 U.S.C., under which appellee 
claimed to act in forfeiting appellant’s disability compen- 
sation, is set forth in full above. Certain limitations are 
necessarily implied by the terms of the authority which 
Congress thereby conferred upon appellee: First, the ad- 
ministrator must act upon some evidence; to pick an 
example scarcely more extreme than this case, he could 
not decide at whim that a particular veteran was guilty 
of mutiny or sabotage. Second, whatever latitude is im- 
plied by the statutory phrase “evidence satisfactory to 
the Administrator”, the evidence adduced must bear a 
minimal perceivable relationship to the conclusion for 
which it is cited. For example, appellee would not act 
upon a standard declaring that all negroes or Republi- 
cans are guilty of treason or of rendering assistance to 
an enemy of the United States. See, eg. Wieman v. Up- 
degraff, 344 U.S. 183, 191-2. 


On the record of this case it is inescapable that neither 
of these basic limitations was paid the slightest heed 
beyond mere lip service, and that appellee’s forfeiture 
decision was so grossly arbitrary as to have been not a 
decision at all within the contemplation of the statute. 
Cf. Dismuke v. United States, 297 US. 167; Stegel v. 
Umited States (E.D. N.Y.), 87 F. Supp. 555. It-is no 
answer, therefore, to speak of the compensation of which 
appellant was thus deprived as a “gratuity” in which he 
has no vested right?; for this Court’s decision in Rudder 





2 Significantly, Congress did regard it as the repayment of a 
debt owed to veterans who had suffered service-incurred disabil- 
ities, for in the Act of July 9, 1946, 60 Stat. 524, 38 U.S.C. 700, 

(cont’d) 
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v. United States, 96 U.S. App. D.C. 329, 331, 226 F.2d 51, 
33, establishes that judicial power to correct such abuses 
by the Government and its officials does not depend on 
classifications of that sort. Appellants there were mere 
tenants at sufferance who had no standing under local 
law to challenge their eviction upon proper notice. There- 
fore, it was argued, they could not attack their eviction 
by the Government, no matter how arbitrary. This Court 
answered (loc. cit): 


“But those propositions do not decide this case. The 
Government as landlord is still the Government. It 
must not act arbitrarily, for, unlike private land- 
lords, it is subject to the requirements of due proc- 
ess. 


Here too it is arbitrary governmental action, invidious 
in its principle and unfounded in either fact or law, which 


is challenged. 


A. There Was No Evidence Whatsoever That Appellant 
Had Rendered Assistance to any Enemy of the United 
States. 


The December 31, 1956, decision of the Board of Ap- 
peals, printed at J.A. 819, constitutes the fullest state- 
ment of appellee’s “reasons” for declaring a forfeiture. 
At the outset of that decision the Board stated the evi- 
dentiary basis upon which it acted (J.A. 11): 


“The conduct in this case is that reflected by the 
veteran’s criminal conviction. The Board agrees with 
the veteran’s attorney that in evaluating the sig- 
nificance of the conviction we must ascertain what 
is necessarily involved therein by reason of the in- 
dictment, the trial, the judge’s charge to the jury 
and the finding of the jury. Farther, there is for 





it designated such payments as “compensation” to distinguish them 
from other benefits which it called “pensions”. See also 96 C.R. 
8166, remarks of Rep. Scrivener. 
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consideration the decision or decisions of any appel- 
late court which reviewed the case.”? 


Accordingly, the Board relied heavily on the decision 
of the Sixth Circuit Court of Appeals affirming appel- 
lant’s Smith Act conviction, Wellman v. United States 
(C.A. 6), 227 F.2d 757. Therefore, it should be pointed 
out first that that decision has been reversed and re- 
manded by the Supreme Court, 354 U.S. 931, and that in 
all likelihood the conviction itself must also be reversed 
as a result of that Court’s decision in Yates v. United 
States, 354 U.S. 298.4 Thus, the Board’s own evidentiary 
predicate for its forfeiture decision has been largely 
nullifted and bids fair to become entirely so. 


But in any event the “record” before the Board was 
completely lacking in evidence to support its forfeiture 
decision. That decision turned on the fortuity that ap- 
pellant’s Smith Act indictment period, September 22, 
1949, to September 22, 1952, was coincident with a por- 
tion of the Korean hostilities (J.A. 14). Had that con- 
fiiet not occurred, or had it been terminated prior to 


3 See Emich Motors Corp. v. General Motors Corp., 340 U.S. 558. 


4 While no decision on remand has yet been issued (see fn. 1, 
above), the definition of “organizing” employed by the trial judge 
and the Court of Appeals in the Wellman case (227 F.2d at p. 765) 
is precisely that condemned by the Supreme Court in Yates, 354 
U.S. at pp. 303-312; see particularly footnote 15, pp. 310-1. That 
definition was held to require reversal because, among other rea- 
sons, it would be impoesible to fathom whether the jury’s verdict 
did or didn’t rest on improper grounds, 354 U.S. at pp. 311-2. The 
indictment in Wellman closely parallels the one in Yates. Compare 
227 F.2d at p. 760 and 354 U.S. at p. 300. Therefore, it is un- 
necessary to speculate whether the trial judge’s instructions on 
the nature and degree of advocacy required for conviction or the 
evidence against appellant personally also require reversal of his 
conviction—although the Yates decision dealt with those questions 
too, 354 U.S. at pp. 312 et seq. It seems certain that appellant’s 
conviction cannot stand in any event, and yet it was that convic- 
tion and its affirmance by the Court of Appeals upon which the 
Board based its own findings and conclusion. 








17 


September 22, 1949, or commenced after September 22, 
1952, no forfeiture would have been invoked. 


The text of the Smith Act (18 U.S.C. 2385) is plain 
enough in relation to this case and its purpose has been 
succinctly stated by the Supreme Court: 


“The obvious purpose of the statute is to protect ex- 
isting Government, not from change by peaceable, 
lawful and constitutional means, but from change by 
violence, revolution and terrorism.” Dennis v. United 
States, 341 U.S. 494, 501. 


Revolution or interna] subversion is the activity aimed 
at by the statute. See also Pennsylvania v. Nelson, 350 
US. 497; Yates v. United States, 354 U.S. 298, 307. It 
is not concerned with activity in aid of foreign powers 
which might be inimical to our national interests. A 
host of other provisions of the federal criminal code 
(Title 18, U.S.C.) deal with such acts.5 It is reasonable 
to suppose that had evidence of any such conduct by ap- 
pellant existed, he would have been indicted under one of 
these. But in any case it is obvious that such evidence 
would not be “necessarily involved” in appellant’s con- 
viction under the Smith Act.* Moreover, there was ab- 


5 Among these are: 18 U.S.C. 2381 and 2382 (Treason and mis- 
prision of treason); §2386 (registration of organizations subject 
to foreign control); §2388 (inter alia, promotion of the success 
of enemies of the United States); §2389 and 2390 (recruitment 
and enlistment for military service against the United States) ; 
§791-797 (espionage and related acts); §951-969 (foreign agents 
and criminal acts in aid of foreign governments). 


€Tt should be noted that appellant and his co-conspirators were 
alleged to have begun their conspiracy in 1945, before either 
North Korea or Communist China even existed as de facto govern- 
ments, and that there was no evidence that they modified their 
intentions or their tactics—to advocate overthrow of the govern- 
ment—when those regimes became accomplished facts in world 
affairs. On the proof, their activity had purely internal goals, 
whatever its foreign origins in the remote past. 

7 Contemporary international events, such as the Korean conflict, 


have a single narrowly limited relevance to Smith Act trials, which 
(cont’d) 


| 
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solutely no evidence in the criminal case that either ap- 
pellant or his co-conspirators had any form of contact, 
direct or indirect, with either of our enemies in Korea. 


The evidence essential to appellant’s conviction under 
the Smith Act is outlined in the Board decision, and 
more fully set forth in the decision of the Court of 
Appeals in the Wellman case, 227 F.2d at pp. 757 ff. 
The following is a brief summary of that evidence taken 
at its fullest intendment: 


Wellman and other Michigan leaders of the Communist 
Party were indicted on a single count for conspiring 
among themselves and with others to advocate and teach 
the necessity of overthrow of the United States Govern- 


does not bear on the question of guilt or innocence of the crime 
charged. In each such case, the Supreme Court said in Dennis v. 
Untted States, 341 U.S. 494, 510, adopting the language of the 
Second Circuit (183 F.2d 201, 212), the trial court “must ask 
whether the gravity of the ‘evil’ discounted by its improbability, 
justifies such invasion of free speech as is necessary to avoid the 
danger,” ie., justifies prosecution and possible conviction. This is 
merely a modern reformulation of the “clear and present danger” 
test (see Schenck v. United States, 249 U.S. 47, 52) to be applied 
prior to submission of a Smith Act case—‘“in each case”—to the 
jury. Dennis v. United States, 341 U.S. 494, 502-515. “Bearing, 
as it does, the marks of a ‘question of law’ the issue is one for 
the judge to decide.” Id. p. 515. See also Wellman v. United 
States (C.A. 6), 227 F.2d 757, 765. It is not an element of the 
crime, incorporated in conviction, but a preliminary, collateral 
factual determination authorizing or forbidding submission of the 
case to the jury. The trial judge in the Dennis case thus in- 
structed the jury, “This is a matter of law about which you have 
no concern. It is a finding on a matter of law which I deem 
essential to support my ruling that the case should be submitted 
to you to pass upon the guilt or innocence of the defendants * * *” 
{quoted at 341 U.S. 512). A similar finding was made in the 
Wellman case and it was solely in connection with this finding on 
the “clear and present danger” issue that the Court of Appeals 
adverted to the fact of the Korean conflict. Wellman v. United 
States, 227 F.2d at 768. Seemingly the Board also recognized the 
limited nature of this reference in its decision, J.A. 16, and did 
not suggest that this reference by the Court of Appeals con- 
stituted evidence of appellant’s guilt under the forfeiture statute. 
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ment by force and violence and to organize a party which 
would teach and advocate the same goal (227 F.2d 757, 
760). The evidence showed that prior to 1944 the Com- 
munist Party of the United States was such a party and, 
following a brief wartime hiatus, it returned to that char- 
acter after a party constitutional convention in 1945 at- 
tended by Wellman, among others (Id., pp. 761, 762, 766, 
767). There was evidence at the criminal trial showing 
that the true understanding of party “initiates” (includ- 
ing Wellman) of the “Aesopian” language of the party 
leader and of the 1945 Party Constitution accorded with 
this revolutionary purpose and with the principles of 
Marxism-Leninism (Id., pp. 769, 771, 772). The writings 
of Marx and Lenin and party leaders were introduced to 
show that those teachings focussed on the overthrow and 
smashing of the “bourgeois state machine” by “violent 
proletarian revolution” in the “imperialist” countries, in- 
cluding the United States (Id., p. 772). 


The jury was carefully instructed that the defendants 
must be proven to have participated in and aided the 
promotion of the conspiracy with full knowledge of its 
objectives (Id., pp. 768, 769). Their activities were 
shown to have been concentrated on recruitment and or- 
ganization of workers in Michigan mass production indus- 
tries (Id. pp. 772, 773). The Board noted as record evi- 
dence of Wellman’s “dedication to the Communist move- 
ment” that he had joined the movement in 1930 at the 
age of 17; had become a party member in 1931; had 
fought in the “Republican Army of Spain”; after World 
War IZ had returned to serve on the Party’s National 
Auto Commission and later as Acting Chairman of its 
Michigan State Committee; and finally that in June 1951 
he had left his home to carry on his work as a Party 
leader without being under surveillance and that he con- 
tinued to do so (until arrested) to the best of his ability 
(J.A. 15, 16). 
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On this evidence, in essence, appellant was found guilty 
as charged under the Smith Act. The evidence, then, 
showed a record of consistent loyalty and service to the 
Party as a leader in its activities directed to ultimate 
internal revolution. For conviction under the Smith Act, 
it was not necessary for the jury to conclude that ap- 
peliant’s participation in the conspiracy extended through- 
out the indictment period or even up to the outbreak of 
the Korean hostilities. Moreover, as the jury was in- 
structed, the ultimate goal of overthrow could be achieved 
at any future time—long after the Korean armistice—so 
long as the intent was to achieve it as speedily as cir- 
cumstances permitted (227 F.2d 775). But beyond all 
this, there was not one jot of evidence, whether neces- 
sary or superfluous to conviction, that appellant or any 
of his co-conspirators even sought to aid North Korea or 
Communist China (see also footnote 6 above), much less 
that they actually did so. 


The Board was evidently aware of this and therefore 
sought to bolster its conclusion by reference to the tech- 
nique by which Communists in other countries had seized 
power, particularly referring to the Communist coup in 
Czechoslovakia as characterized in Justice Jackson’s con- 
currence in the Denmis case (341 U%S., at 566, quoted at 
J.A. 17-18). This “evidence” did not prove any coopera- 
tion between appellant or his co-conspirators and our en- 
emies in Korea, but merely a general potential for danger 
to this country itself from the conspiracy proven in the 





8It is ironic in a minor sense that Justice Jackson’s reference 
to Czechoslovakia was to illustrate his contention that the “clear 
and present” danger was inapposite to all Smith Act trials. Had 
he prevailed in this even the narrow collateral relevance of the 
Korean hostilities (see footnote 4 above) would disappear, for a 
Smith Act prosecution would be equally authorized regardless of 
any such world conditions. However, it seems apparent that the 
Board meant to employ the quoted passage as “evidence” of sorts 
in support of its decision, and in this regard, it is impossible to 
see how it had any probative force, assuming it was evidence at all. 
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Smith Act case.® This Court will search the Board’s 
decision vainly for any actual link between appellant and 
our enemies. It is not even shown that he advocated or 
personally hoped for United Nations defeat in Korea, but 
even if that could be inferred from facts outside the evi- 
dence which the Board purported to rely on, it would 
fall far short of actual assistance. to enemies. No such 
assistance was or could have been shown or imputed to 
appellant on the facts before the Board. It reached its 
conclusions without any evidence whatsoever to support 
it. We turn now to the “reasoning” on which its de- 
cision was based. 


®It is purely secondary therefore that the Board drastically mis-. 
conceived the scope of responsibility of a conspiracy member for. 
his co-conspirator’s acts. See J.A. 12-18. The trial judge in the 
Wellman case (quoted at 227 F.2d, pp. 768, 769) understood and. 
enunciated the rule far better. A co-conspirator is responsible 
only for the reasonably intended or forseeable acts of his fellow 
conspirators, and not for every action taken by them for an in-' 
definite time in the future. The Board implied at least that ap-' 
pellant was responsible for all acts done during the indictment: 
period, if not beyond to the armistice in Korea, although it had’ 
no basis to say that the jury concluded he was 2a member of the! 
conspiracy for the entire period and the jury necessarily could: 
not have dealt with events after indictment. Proof of conspiracy | 
for one purpose or at one point of time does not prove participa- 
tion, for other purposes at other times. Since there was no proof: 
that any member of the conspiracy aided our Korean enemies, the 
point would be academic if it did not illustrate the egregious type | 
of reasoning which led the Board to its decision in favor of 
forfeiture. It reveals the Board’s fundamental unconcern with 
the record before it and the principles purportedly invoked to: 
support its conclusion, and it strongly suggests, what palpably : 
emerges from the entire decision, that the Board had predeter-: 
mined to forfeit plaintiff’s pension rights without regard to either 
the law or the facts and that plaintiff’s hearing was really no: 
hearing at all. See text below. 
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B. The Board’s Decision Was Based On An Invalid 
Standard And Was Completely In Excess of Ap- 
pellee’s Jurisdiction Under 38 U.S.C. 728 


The essence of the Board’s reasoning is contained in 
the following passage from its decision, in which it in- 
terpreted the forfeiture statute {J.A. 18): 


“‘Assistance to an enemy’ as used in the forfeiture 
statute is considered to be a general term which was 
intended to include all conduct knowingly performed 
one time of war under circumstances where po- 

effect of such conduct, individually or as an 
integral part of other activity, contemporaneous or 
future, would be to serve the interests of the enemy. 
Certainly it would be concluded by any reasonable 
mind that actual overthrow of the Government of the 
United States by force and violence in time of war 
would constitute assistance to an enemy with which 
the United States was then engaged in hostilities. It 
is likewise reasonable to conclude that preparatory 
steps toward the same objective would necessarily 
assist the enemy. Where a certain objective is to he 
accomplished, acts incident to the planning stage are 
equally as important to the success of the venture as 
the acts taken at a time when the objective is actually 
in sight. 

To be “guilty ° ° * of rendering assistance to an en- 
emy of the United States or of its allies” implies at the 
very least personal responsibility for some transitive ef- 
fort furnishing, giving or transmitting aid or support to 
such an enemy. Contrary to the Board’s view, it does 
not imply conduct undertaken for entirely self-sufficient 
reasons, but which may in some unintended, unforeseen 
and indirect way redound to the advantage or comfort 
of an enemy in the indeterminate future. And most as- 
surediy it would not be “concluded by any reasonable 
mind” that a program of domestic subversion initiated 
for its own goals long before there even was an enemy 
constituted wpso facto such assistance, simply because it 
might somehow weaken our internal strength in time of 





> 
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war. The notion itself is sheer perversion of everyday 
language and common sense. It is based on a kind of 
reasoning which substitutes coincidence for accepted 
standards of intent and causation. It would not meet the 
most liberal version of proximate cause to be found in 
our jurisprudence—and it is to be noted that the statute 
requires that the veteran be guilty of actually rendering 
assistance, not of merely thinking thoughts a aaa 
to the enemy or to an ally of the enemy. 


By the Board’s reasoning a man who sought to are 
prostitution laws or who condemned the police force dur- 
ing a vice drive would be guilty of “rendering assistance” 
to a prostitute. Compare, however, United States ex rel. 
Wlodinger v. Retmer (C.A. 2), 103 F.2d 435, 436. The 
phrase “to render assistance” is certainly not broader in 
intent or meaning than the definitions of an aider and 
abettor under 18 U.S.C. 2. The minimum showing nec- 
essary to find criminal responsibility under that provi- 
sion has been classically stated in United States v. Pes 
(C.A. 2), 100 F.2d 401, 402 as follows: 


“Tt will be observed that all these definitions — 
nothing whatever to do with the probability that the 
forbidden result would follow upon the accessory’s 
conduct; and that they all demand that he in some 
sort associate himself with the venture, that he par- 
ticipate in it as in something that he wishes to bring 
about, that he seek by his action to make it succeed. 
All the words used—even the most colorless, ‘abet’— 
carry an implication of purposive attitude SONEEES 
it; > 

See also Nye & Nissen v. United States, 336 U.S. 613, 619. 


The “test” posited by the Board (J.A. 18) is that the 
statutory language “was intended to include all conduct 
knowingly performed during time of war under circum- 
stamces where the potential effect of such conduct, in- 
dividually or as an imtegral part of other activity, con- 
temporaneous or future, would be to serve the interests of 
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the enemy.” The italicized portions indicate the hur- 
dles and doubts—which every reasonable man would balk 
at—which the Board had to resolve against appellant in 
order to reach its conclusion. Among the elements dis- 
pensed with under the Board’s test are: 


(a) Intent; for the Board said: 

(1) The veteran need only intend his immediate 
acts; if they have the unwitting future ef- 
fect of helping an enemy, they are grounds 
for forfeiture; 

(2) The rendering of assistance itself need not 
be shown, so long as the enemy’s interests 
are served, ie. so long as the enemy is 
somehow comforted by the effect of the acts; 

{b) Actual assistance; for the Board said: 

(1) The effect may be potential (ie. latent), 
rather than actual; 

(2) The service to the enemy may be future, 
rather than contemporaneous; 

{e) Guilt, or responsibility; for the Board said: 

(1) That the effect of the acts in question may 
be both “potential” and “future”. It is ob- 
vious, therefore, that forfeiture may occur 
at a time when no assistance (or “service”) 
to the enemy cause has yet occurred or even 
become inevitable; it need merely be a future 

ssibility ; 

(2) The entire effect of the acts in question may 
depend upon “circumstances” own to the 
veteran and beyond his control at the time 
of the alleged conduct. 


Thus, the Board’s interpretation of the statutory for- 
feiture provision, as stated and as applied to appellant, 
dispensed with any proof of personal responsibility, of 
actual intent to help the enemy, and of assistance in fact 
rendered—in short, with every element of the Congres- 
sional standard. The standard applied to appellant’s case 
amounts to this: if a man’s actions somehow, in some 
manner and in some larger context seem to provide solace 
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to an enemy of this country, or if they seem likely to 
have that result at some time in the future, his veteran’s 
compensation should be forfeited. Too plainly for argu- 
ment this is as far from the standard set forth by Con- 
gress as black is from white. It is simply a creation of 
the Board’s own imagination, and it would be hard to 
conceive a clearer case of administrative disregard for the 
statutory limiations on its authority. 


Under the Board’s test the striking longshoreman, the 
wanton manipulator of the stock market, the critic of the 
U. N., the partisan of General MacArthur, the preaching 
pacifist, are merely a few of the highly conceivable per- 
sons subject to forfeiture. All of these people undoubt- 
edly intend their immediate acts, and those acts in turn 


might “serve the interests” of the enemy in the same | 


sense that advocating overthrow of the government does. 
Yet we do not conceive that defendant or the Board would 
invoke the forfeiture statute against such persons. Plain- 
tiff, we believe, was penalized simply because of his 
parish status as a Communist. 


The statute is obviously premised on the thought that 
certain defined classes of persons should not receive vet- 
erans’ benefits because their conduct has stripped them 
of all claim upon our Government as former members of 
its military forces. The types of conduct subject to for- 
feiture refute the notion that the statute itself was in- 
tended to serve as a preventive sanction; all of the con- 
duct in question was and is subject to the severest penal 
sanctions—including death—and it is peculiarly the sort 
of conduct not likely to be deterred by the future loss of 
veterans’ benefits. There is, then, nothing in the terms 
or the policy of the statute to justify the construction 
given it by the Board—no evil sufficiently grave to war- 
rant the abridgment of thought and advocacy inherent in 
the Board’s substituted standard. However, the Board 
by adopting the standard applied to plaintiff has arro- 
gated to itself the right to invoke penal sanctions against 
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conduct which is really no more than antisocial, and which 
may—if the standard were literally applied—be merely 
displeasing to appellee. Had Congress intended such 
power to rest in the hands of appellee and his agents we 
submit it would have said so very clearly. 


Because it seems obvious that appellant was in fact 
singled out for his views and his past teachings, and 
because we do not seriously suppose that the Board would 
consistently apply its self-made standard to all veterans 
who actually were within its terms, the action complained 
of here goes far beyond mere arbitrariness. It is an act 
of self-evident discrimination against plaintiff as a Com- 
munist, a virtual frand upon his rights under the Vet- 
eran’s Code. And because it entails an unsupported “find- 
ing” that he is “guilty” of assisting one of our enemies, 
it is a defamatory act of the gravest consequences—for 
later persons will note only appellee’s conclusion, and not 
the record or the subtleties of reasoning on which he 
based it. Finally, since neither appellee nor the Board 
had the authority to formulate such a test and apply it 
to appellant, the forfeiture of his veteran’s compensation 
is not merely an act of unexampled arbitrariness, but one 
entirely outside of appellee’s statutory authority. 


Therefore, the decision of the court below should be 
reversed with instructions to grant the relief prayed in 
the complaint. 


Osmonp K. FRAENKEL, 
120 Broadway 
New York 5, New York 


James H. HELLER 
1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Appellant 
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APPENDIX 


Section l1la-2 of Title 38, U.S.C., 54 Stat. 1197, October 
17, 1940: 


Fonality of Admmistrator’s decisions on questions 
concerning claims for benefits or payments— 
Notwithstanding any other provisions of law, except 
as provided in sections 445 and 817 of this title, the 
decisions of the Administrator of Veterans’ Affairs 
on any question of law or fact concerning a claim 
for benefits or payments under any Act administered 
by the Veterans’ Administration shall be final and 
conclusive and no other official or any court of the 
United States shall have power or jurisdiction to re- 
view any such decisions. 


Section 705 of Title 38, U.S.C., 48 Stat. 9, March 20, 
1933: 


Conclusiveness of decisions and regulatwns under 
this chapter; remtew prohibited— 

All decisions rendered by the Administrator of Vet- 
erans’ Affairs under the provisions of sections 701, 
702, 703, 704, 705, 706, 707-710, 712-715, 717, 7 18, 
720, and 721 of this title or the regulations issued 
ursuant_thereo, shall be final and conclusive on all 
questions of law and fact, and no other official or 
court of the United States shall have jurisdiction 
to review by mandamus or otherwise any such deci- 
sion. 


Section 700, Title 38 U.S.C., 60 Stat. 524, July 9, 1945: 


“Pension” changed to “Compensation” — 

Under laws administered by the Veterans’ Adminis- 
tration monetary benefits, other than retirement pay, 
for service-connected disability or death shall be 
designated “compensation”, and not “pension”. 


The “Smith Act”, as of the time of appellant’s indict- 
ment and conviction, 18 U.S.C. (1948 Rev.) 2385, 54 Stat. 
670, 671, June 28, 1940, as amended, 62 Stat. 808, June 25, 
1948: 
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Whoever knowingly or willfully advocates, abets, 
advises, or teaches the duty, necessity, desirability, 
or propriety of overthrowing or destroying the gov- 
ernment of the United States or the government of 
any State, Territory, District or Possession thereof 
or the government of any political subdivision there- 
in, by force or violence, or by the assassination of 
any Officer of any such government; or 
Whoever, with intent to cause the overthrow or de- 
struction of any such government, prints, publishes, 
edits, issues, circulates, sells, distributes, or publicly 
displays any written or printed matter advocating, 
advising, or teaching the duty, necessity, desirability, 
or propriety of overthrowing or destroying any gov- 
ernment in the United States by force or violence, or 
attempts to do so; or é 
Whoever organizes or a or,tempts to organize any 
society, group or assembly of persons who teach, ad- 
vocate, or encourage the overthrow or destruction of 
any such government by force or violence; or be- 
comes or is a member of, or affiliates with, any such 
society, group, or assembly of persons, knowing the 
ad thereof— 

hall be fined not more than $10,000 or imprisoned 
not more than ten years, or both, and s be in- 
eligible for employment by the United States or any 
department or agency thereof, for the five years next 
following his conviction. 
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United States Comt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,131 


Saut L. WeEtuMan, 
Appellant, 
Vv. 


Harvey V. Hiciey, Individually and as Administrator of 
Veterans’ Affairs, United States Veterans Administration, 
Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


REPLY BRIEF 


1. Appellee’s Statement of Facts (Br. 2)* is mislead- 
ing insofar as it refers to the indictment as having “cov- 
ered certain conduct” in which appellant “had engaged 
during periods including the Korean conflict.” While this 
is a correct reference to the letter of June 2, 1954 (J.A. 
21), the only basis for the statement there made was 
that the indictment covered part of the period of that 
conflict. But neither the indictment nor the evidence at 
the trial referred to any conduct by appellant which car- 
ried over into that period or had any relation to the con- 
flict. Moreover, the charge was one of conspiracy alleged 
to have occurred in 1945 and the jury allowed to find 
appellant guilty if the evidence showed participation in 


* “Br. —” citations are to the Brief for Appellee. 
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it by him within the period of limitation—thus from Sep- 
tember 22, 1949, on (J.A. 13)—or nine months before the 
Korean conflict started. 


2. Appellee’s reliance (Br. 4-6, 12, 13) on the text of 
Section 705 as originally embodied in the Act of 1933 is, 
we submit, wholly misplaced. If the original text is alone 
to be taken, then it has no application here, since Section 
728 under which the challenged action was taken was no 
part of it. There is not the slightest basis for any infer- 
ence that, when Congress enacted Section 728 in 1943 it 
expected that the words of the 1933 Act would be ap- 
plicable rather than those of the Code—which had been 
in their present form at least since 1940. In this con- 
nection we call the Court’s attention to United States v. 
Gibson (C.A. 9) 207 F.2d 161, where the Court of Ap- 
peals for the Ninth Circuit treated Section 705 as limited 
to decisions taken under the specifically enumerated pro- 
visions of the Code, saying at page 163: “This is not a 
matter related to any of the sections or regulations 
named.” 

3. Appellee’s contentions with respect to Section 1l-a 
(Br. 5, 7, 14, 15) would have force had Congress re- 
pealed Section 705. Since it did not do so there is no 
more basis for ignoring it here than was there basis for 
ignoring the special legislation held unaffected by a sub- 
sequent general provision in the cases originally cited 
by us (Brief for Appellant, pp. 7-9). 


Moreover, it is by now well settled that the provisions 
giving finality to decisions by the Administrator have 
no application whatever where he takes affirmative ac- 
tion against the veteran or his estate. United States v, 
Gibson, supra; Hormel v. United States (S.D.N.Y.) 123 
F. Supp. 806; United States v. Owen (KE. D. Ark.) 147 
F. Supp. 309. 


In the Hormel case Judge Dimock pointed out that to 
permit finality to administrative determinations except 
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with respect to the allowance of a claim asserted by the 
veteran would violate the due process provisions of the 
Fifth Amendment. Surely those considerations are ap- 
plicable here where the Administrator has allowed the 
claim in the first instance and now, by action which 
we assert to be arbitrary, seeks to forfeit that claim. 
Such a decision is clearly not within the contemplation of 
the statutes and to contsrue them otherwise would raise 
& grave constitutional issue. These observations are 
particularly pertinent in the light of the fact that sec- 
tion 728 was enacted subsequent to the adoption of the 
other sections relied on by appellee and their inclusion 
in. the Code in the form in which they are to be found 
there. 


4. We have already discussed the principal cases re- 
lied on by appellee (Br. 7, 8). The many additional 
cases referred to (Br. 9, 10) add nothing to an elucida- 
tion of the problem here presented. For in no one of 
these was action taken under a provision not specified in 
Section 705; in none of them did the conflict between that 
section and Section 1l-a arise. 


5d. As to the Tucker Act (Br. 5, 16) and related ci- 
tations (Br. 16), all that need here be said is that this 
is not an action for the recovery of money, but one which 
challenges administrative action. 


6. However great may be the power of Congress to 
condition benefits without provision for judicial review 
(cases cited by appellee, Br. 10, 11), that power is tran- 
scended when it results in the stigmatization of an in- 
dividual. So much, at least, is established by United 
States v. Lovett, 328 U.S. 303; Jomt Ant:-Fascist Refu- 
gee Committee v. McGrath, 341 U.S. 123, and Peters v. 
Hobby, 349 U.S. 331. 


7. Appellee’s attempt to justify his action on the merits 
(Br. 17) is so feeble that we need hardly concern ourselves 
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with it. While it is true that the Board of Veterans Ap- 
peals stated in its decision (J.A. 19) that it considered 
the evidence “in its entirety” the context of that statement 
and indeed the entire opinion of the Board make it clear 
that the Board relied only on evidence showing appel- 
lant’s participation in the conspiracy charged—and that, 
as we have seen, had no relation whatever to the Korean 
conflict or the rendering of assistance to any enemy. 


Osmonp K. FRagNKEL 
120 Broadway 
New York 5, New York ; 


James H. Heiter 
1026 Woodward Building 
Washington 5, D. C. 
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QUESTION PRESENTED 


Whether the district court properly ruled that it had no 
jurisdiction to review a decision of the Administrator of Vet- 
erans’ Affairs determining that appellant had forfeited his en- 
titlement to all accrued or future gratuitous benefits under laws 
administered by the Veterans Administration. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14131 


Savcy L. WELLMAN, APPELLANT 
v. 


Harvey V. Hiciey, INDIVIDUALLY AND AS ADMINISTRATOR OF 
VETERANS’ AFFAIRS, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


This is an action for a judgment declaring null and void a 
determination of the Administrator of Veterans’ Affairs for- 
feiting appellant’s pension benefits, and for an order requiring 
the administrator to resume payment of the benefits declared 
forfeit. 

Appellant, a veteran of World War II, was determined to 
be entitled to certain pension benefits under Title 38 of the 
United States Code and began receiving such benefits in June 
19457 (J. A. 2). In June 1954 the Chairman of the Central 
Committee on Waivers and Forfeitures of the Veterans Admin- 
istration notified appellant that the Administrator was con- 
templating terminating the payment of further pension bene- 


*It appears that the pension was awarded under 38 U. S.C. 701. See 
Br. 10. 


(1) 








2 


fits under the provisions of Section 4 of the Act of July 13, 
1943, 57 stat. 554, 38 U. S. C. 728 (referred to hereafter as 
Section 728), infra, p. 5, on the ground that appellant had 
rendered assistance to an enemy of the United States during a 
period of time in which the United States was engaged in the 
Korean conflict (J. A. 2-3, 4, 21). The letter noted that 
appellant had been indicted and subsequently convicted of 
conspiracy to advocate the overthrow of the United States 
Government by force and violence, and that the indictment 
covered certain conduct in which appellant had engaged dur- 
ing periods including the Korean conflict? (J. A. 21). The 
stated purpose of the letter was to afford appellant an oppor- 
tunity to submit any evidence which might explain his posi- 
tion in order to assist the Committee in determining whether 
he had violated the forfeiture statute (J. A. 21-22). On No- 
vember 17, 1954, appellee advised appellant that because he 
had rendered assistance to an enemy of the United States 
during the period of the Korean conflict he had forfeited all 
accrued or future benefits under the laws administered by 
appellee (J. A.6). 

Appellant appealed this decision, and in June 1955 the 
Chairman of the Board of Veterans Appeals notified appellant 
that the appeal was denied (J. A. 3,6). The Board decision, 
which was rendered without oral hearing due to an apparent 
misunderstanding between appellant and the Board as to ap- 
pellant’s desire for one (J. A. 9), held that the conduct for 
which appellant had been convicted constituted rendering as- 
sistance to an enemy of the United States within the meaning 
of the forfeiture statute (J. A.8-9). 

This action was filed on August 24, 1956 (J. A. 2); shortly 
thereafter the Board of Veterans Appeals learned of appel- 


7The conviction was affirmed by the Court of Appeals for the Sixth Cir 
euit on November 18, 1955. Wellman v. United States, 227 F- 2d 757 
(C.. A. 6). On June 24, 1957 (354 U. 8. 931), the Supreme Court granted 
@ petition for certiorari, vacated (not reversed; see Br. 2, note 1, and 16) 
the judgment of the Court of Appeals, and remanded the case for consider- 
ation in the light of its recent decision in Yates, et al. v. United States, 
354 U. S. 298. The case was reargued before the Court of Appeals on 
October 17, 1957. No decision has yet been rendered by that court. 
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lant’s desire for a hearing and accordingly offered him one 
(J. A. 9-10). Appellant did not choose to appear personally 
at the hearing, which was held in October 1956, but his attor- 
ney submitted oral and written argument to the Board (J. A. 
10), which rendered its decision on December 31, 1956 (J. A. 
8-19). The Board concluded “after the most thoughtful delib- 
eration that the evidence in its entirety establishes beyond a 
reasonable doubt that [appellant’s] willful participation in the 
conspiracy which was the subject of his crimmal conviction 
constituted the rendering of assistance to an enemy of the 
United States within the meaning of Section 4 of Public Law 
144, 78th Congress” (J. A. 19). The Board adhered to its 
previous conclusion that appellant had forfeited all veterans 
benefits * (J. A. 19). 


*The decision took note of appellant’s contentions as to the applica- 
bility of the forfeiture statute (J. A. 10), which appellant again urges 
before this Court in Point II of his brief (Br. 14-26). The Board stated 
its approach to the case as follows (J. A. 11): 

Whether certain conduct falls within the meaning of the words “ren- 
dering assistance to an enemy” is a matter of interpretation and itis the - 
duty of the appropriate agency of the Veterans Administration to make 
such interpretation in connection with the evaluation of the evidence in 
the particular case. 

The conduct in this case is that reflected by the veteran’s criminal 
conviction. The Board agrees with the veteran’s attorney that in evalu- 
ating the significance of the conviction we must ascertain what is neces- 
sarily involved therein by reason of the indictment, the trial, the judge’s 
charge to the jury and the finding of the jury. Further, there is for 
consideration the decision or decisions of any appellate court which re- 
viewed the case. 


The Board then reviewed these matters as they appeared in the Trial 
Record of the conspiracy case, which was before the Board, and in the 
opinion of the Court of Appeals, as well as considering their significance 
in the light of the opinions of the Supreme Court in Dennis, et al. v. 
United States, 341 U. S. 494 (J. A. 11-18). In reaching its ultimate con- 
clusion, the Board took specific cognizance of the fact that appellant had 
served honorably in the armed forces, had suffered a severe shell frag- 
ment wound, had been discharged on a Certificate of Disability by reason 
of such wound, and had received certain decorations (J. A. 18). The 
Board nevertheless concluded that these circumstances did not exempt 
appellant from the operation of the forfeiture statute, since the statute 
was intended to apply to all persons eligible for benefits under laws ad- 
ministered by the Veterans Administration (J. A. 18-19). 
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After the Board rendered. its decision, appellee filed an an- 
swer on June.25, 1957.(J. A. 5-8), appending the decision as 
Exhibit A (J. A. 8-19). Appellee then filed a motion to dis- 
miss the complaint or in the alternative for summary judg- | 
ment, supported by exhibits (J. A. 20-22), and appellant filed 
@ cross-motion for summary judgment accompanied by his 
affidavit (J. A. 22-25). 

‘After oral argument on the cross-motions, the court below 
ruled that it had no jurisdiction and granted appellee’s mo- 
tion to dismiss. Judge McGuire’s memorandum opinion cited 
the legislative history of the forfeiture statute and ruled that 
the nonreviewability provisions of both Sections 1la-2 and 
705 of Title 38 of the United States Code applied to bar ap- 
pellant’s suit (J. A. 26). An order was entered on June 24, 
1957, denying appellant’s motion for summary judgment, 
granting appellee’s motion to dismiss the complaint or in the 
alternative for summary judgment, and dismissing the com- 
plaint (J. A. 27). Notice of appeal was filed on August 14, 
1957. 

STATUTES INVOLVED 


L. Section. 5 of the Act of March 20, 1933, 48 Stat. 9, 38 
U.S. C. 705, provides as follows: 


All decisions rendered by the Administrator of Vet- 
erans’ Affairs under the provisions of this title, or the 
regulations issued pursuant thereto, shall be final and 
conclusive on all questions of law and fact, and no 
other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any 
such decision. 

2. Section 11 of the Act of October 17, 1940, 54 Stat. 1197, 
38.U. 8. C. 11a-2, provides as follows: 


Notwithstanding any other provisions of law, except 
as provided in section 445 of this title, as amended, 
and in section 817 of this title, the decisions of the Ad- 
ministrator of Veterans’ Affairs on any question of law 
or fact concerning a claim for benefits or payments 
under any Act administered by the Veterans’ Adminis- 
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tration shall be final and conclusive and no other official 
or any court of the United States shall have power or 
jurisdiction to review any such decisions. 


3. Section 4 of the Act of July 13, 1943, 57 Stat. 554, 38 
U.S. C. 728, provides as follows: 


tiny, treason, sabotage, or rendering assistance to an 
Administrator of Veterans’ Affairs to be guilty of mu- 
tiny, treason, sabotage, or rendering assistance to an 
enemy of the United States or of its allies shall forfeit 
all accrued or future benefits under laws administered 
by the Veterans’ Administration pertaining to gratui- 
‘ties for veterans and their dependents: Provided, how- 
ever, That the Administrator of Veterans’ Affairs, in his 
discretion, may apportion and pay any part of such 
benefits to the dependents of such person not exceed- 

ing the amount to which each dependent would be 
P entitled if such person were dead. 





° SUMMARY OF ARGUMENT 

This action was brought by appellant for the purpose of 
obtaining judicial review of a decision of the Administrator 
of Veterans’ Affairs holding that appellant had forfeited his 
entitlement to all accrued or future gratuitous benefits under 
laws administered by the Veterans’ Administration. Specifi- 
cally, appellant seeks review of this decision as it affects his 
entitlement to a pension previously awarded him under 38 
U. S. C. 701. Congress, however, has clearly and unmistak- 
ably provided, in Sections 1la-2 and 705 of Title'38 of the 
Code, that such decisions of the Administrator ‘are final and 
not subject to review by the courts. The decisions of this and 
other courts interpreting and applying these provisions so hold. 
Appellant’s argument to the effect that Section 705 is inap- 
plicable by its terms, and that Section 1la-2 is inapplicable 
because it is a general provision which is superseded by the 
specific provisions of Section 705, is refuted by the language, 
the purpose, and the legislative history of ‘those provisions. 
Jurisdiction in this case is further precluded by the Tucker 
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Act provision that the district courts shall not have jurisdic- 
tion of actions or claims for a pension (28 U. S. C. 1346 (d) 
(1)). Moreover, the decision of which appellant compiains, 
being a reasonable one, would not be subject to judicial re- 


versal in any event. 
ARGUMENT 


The District Court properly dismissed the complaint for lack 
of jurisdiction over the subject matter 
Appellant asks this Court to require appellee to resume pay- 
ment of a pension which had been awarded him under the 
provisions of 38 U.S.C. 701. He contends that appellee’s de- 
cision, holding that appellant had forfeited his entitlement to 
this and any other veterans’ benefits, is contrary to law in that 
it construes and applies 38 U. S. C. 728 in an arbitrary and ca- 
pricious manner. He asks that the district court be required 
to review and nullify the Administrator’s decision, arguing that 
that court has jurisdiction over the subject matter and juris- 
diction to grant the relief requested. 
Congress, however, has foreclosed review in this area. Sec- 
“tion 5 of the Act of March 20, 1933, 48 Stat. 9,38 U.S. C. 705 
(referred to hereafter as Section 705), specifies that: 


All decisions rendered by the Administrator of Vet- 
erans’ Affairs under the provisions of this title, or the 
regulations issued pursuant thereto, shall be final and 
conclusive on all questions of law and fact, and no other 
official or court of the United States shall have jurisdic- 
tion to review by mandamus or otherwise any such 
decision. 


Subsequently, by Section 11 of the Act of October 17, 1940, 
54 Stat. 1197, 38 U.S. C. 1la-2 (referred to hereafter as Sec- 
tion 1la-2), Congress directed that: 


Notwithstanding any other provisions of law, except 
as provided in section 445 of this title, as amended, and 
in section 817 of this title, the decisions of the Admin- 
istrator of Veterans’ Affairs on any question of law or 
fact concerning a claim for benefits or payments under 
any Act administered by the Veterans’ Administration 
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shall be final and conclusive and no other official or any 
court of the United States shall have power or juris-' 
diction to review any such decisions. 


The decision of the Administrator which appellant attacks. 
falls squarely within the purview of both of these sections. 
Section 705 of Title 38 was enacted as Section 5 of Title I of 
the Act of March 20, 1933, and makes nonreviewable “[aJll 
decisions rendered by the Administrator of Veterans’ Affairs 
under the provisions of this title” (48 Stat. 9). Since the de- 
cision of the Administrator in this case resulted in the term- 
ination of a pension provided for by Section 1 of the same 
title (48 Stat. 8), judicial review of the decision is precluded 
by Section 705. Section 1la-2 extends the bar to judicial 
review, with certain nonrelevant exceptions,‘ to all decisions 
of the Administrator. The effect of these statutory provisions, 
separately and in combination, is to invest the present decision 
of the Administrator with absolute finality and conclusiveness 
on all questions of law or fact and to preclude judicial review 
thereof. 

That such is the proper interpretation of these provisions is 
too well settled by the decisions of this and other courts for 
debate. In its most recent pronouncement on the subject, in 
an action to review a decision of the Administrator denying 
compensation or pension, this Court reaffirmed its earlier hold- 
ings as to the import of these sections. In Cook v. Higley, — 
U. S. App. D. C. ——, 238 F. 2d 41, 42, this Court said, in 
affirming the dismissal of the complaint: 


These sections withdraw from the jurisdiction of he 
courts every final decision of the Administrator of Vet- 
erans’ Affairs in regard to claims for benefits or pay- 
ments such as are asserted by appellant. See Longer- 
necker v. Higley, 1955, 97 U.S. App. D. C. 144, 229 F. 
2d 27, and Hahn v. Gray, 1953, 92 U.S. App. D. C. 188, 
203 F. 2d 625. 


“The only decisions reviewable are those within the insurance contract 
exceptions of 38 U. S. C. £45 and 817. 
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_ Inthe Longernecker case, the Administrator had denied the 
plaintiff benefits because he had received a “blue” discharge— 
i. €., one under conditions neither honorable nor dishonorable. 
The applicable congressionally enacted Veterans’ Regulation 

provided that any person discharged “under conditions other 
than dishonorable, * * * shall be eligible for and entitled to 
Teceive * * *” the benefits in question (229 F. 2d at 28, | 
note 4). This Court stated flatly that the plaintiff had ‘ 
ceived a certificate of discharge other than dishonorable” 

' (ibid.). The Court nevertheless held, in language similar to 
that quoted above, that Sections 705 and 1la-2 precluded 
judicial review. . 

The decision in Hahn v. Gray, 92 U. S. App. D. C. 188, 203 
F. 2d 625, also cited in the Cook opinion, reinforces this in- 
terpretation of the finality statutes and makes plain their ap- 
plicability to the circumstances of this case. There the plain- 
tiffs pension as the widow of a veteran had-heen discontinued _ 
by a decision of the Administrator acting under a regulation 
providing for discontinuance upon a widow's remarriage. 
This Court had no difficulty in finding the decision to be 
within the purview of both finality provisions. With reg 
to Section 705, the Court stated that “[i]t was the purpose of 
that statute to remove the possibility of relief even if the 
action of the Administrator was arbitrary and capricious” 

(203 F. 2d at 626). And with regard to Section 1la-2, the 
Court said (zbid.): 

* * * Since Congress withdrew from the jurisdiction 
of the courts every final decision in relation to benefit 
payments, * * * and since there can be no doubt as to 

_its power so to do, because such benefits are mere _ 
gratuities, * * * the District Court lacked jurisdiction 

to entertain this action. 
The Hahn decision was not the first time that this Court 
held that Section 1la—2 applies to decisions of forfeiture such 
a8 that here involved. In Van Horne v. Hines, 84 U.S. App. 
D. C. 214, 122 F. 2d 207, certiorari denied, 314 U. S. 689, rehear- 
ing denied, 314 U.S. 717, the Administrator had determined 
that the plaintiff had forfeited all rights and benefits under 38 
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U.S. C. 715, a section providing for forfeiture if the veteran 
intentionally submitted a false affidavit, and further prévid- 
ing that such an act constituted a misdemeanor punishable 
by fine or imprisonment or both. Despite the fact that the 
veteran had been acquitted following indictment on this lat- | 
ter charge, the Administrator reaffirmed his decision of for- | 
feiture. In holding that Section 1la-2 was intended to bar | 
judicial review of this decision, the Court stated (122 F. 2d | 
at 209): 
We think this unmistakable intent is shown by the | 
language of the act, and that the plain meaning of the 
words used brings us necessarily to this result, for the 
language is that the court shall not consider or review 
questions of law or fact “concerning a claim for benefits — 
or payments”. The words—concerning a claim for — 
payments—can have no other meaning than—having 
relation to—such payments, and whatever the lan- 
guage of the prayer of the present complaint, the ob- 
vious purpose of the suit is to require the Adminis- 
trator to resume benefit payments to appellant which 
the Administrator has decided appellant has forfeited 
all right to. Undoubtedly, if we hold here as appellant 
asks, the judgment we should direct would require the 
Administrator to pay appellant the money benefits ac- 
cruing since 1937 and those to accrue hereafter,— 
otherwise the action would be bootless,—and to do this 
we would have to review the Administrator’s decision 
“eoncerning a claim for * * * payments’, and this the 
statute in plain words forbids. 


See also Slocumb v. Gray, 86 U.S. App. D. C. 5, 179 F. 2d 31; 
Snauffer v. Stumson, 81 U.S. App. D. C. 110, 155 F. 2d 861; 
Barneti v. Hines, 70 App. D. C. 217, 105 F. ae 96, certiorari 
denied, 308 U.S.573. — 

This Court’s recognition of the ipeacetetel purpose that 
decisions of the Administrator of Veterans’ Affairs in all mat- 
ters within his jurisdiction other than insurance matters should 
be final and unreviewable has been universally followed by all 
the courts which have considered the question. See, e. g., 
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Magnus v. United States, 234 F. 2d 673 (C. A. 7); DiSilvesiro 
v. United States Veterans’ Administration, 132 F. Supp. 692 
(E. D. N. Y.), affirmed, 228 F. 2d 516 (C. A. 2), certiorari 
denied, 350 U. S. 1009 (forfeiture); Cyrus v. United States, 
226 F. 2d 416 (C. A. 1); Brasier v. United States, 223 F. 2d 
762 (C. A. 8), certiorari denied, 350 U. S. 913; Unzted States 
v. Houston, 216 F. 2d 440 (C. A. 6); Farmer v. Thompson, 203 
F. 2d 947 (C. A. 4); Commers v. United States, 66 F. Supp. 
943 (D. Mont.), affirmed, 159 F. 2d 248 (C. A. 9), certiorari 
denied, 331 U. S. 807; Fletcher v. Veterans Administration, 
103 F. Supp. 573 (E. D. Mich.) ; Peyton v. United States, 100 
F. Supp. 823 (Ct. Cls.), certiorari denied, 343 U. 8S. 909; 
Holliday v. United States, 87 F. Supp. 367 (Ct. Cls.); New 
York Technical Institute of Maryland v. Limburg, 87 F. Supp. 
308 (D. Md.); International Union, etc. v. Bradley, 75 F. 
Supp. 394 (D. D. C.); Kullian v. United States, 63 F. Supp. 
748 (Ct. Cls.); United States v. Gudewicz, 45 F. Supp. 787 
(ED. N.Y)? 

~ Contrary to appeHant’s assertions, these statutory injunc- 
tions are both valid and applicable in the circumstances of this 
case. The United States, of course, may not be sued without 
its consent. Dalehite v. United States, 346 U. S. 15, 30; 
United States v. Shaw, 309 U.S. 495, 500-501; United States 
v. Sherwood, 312 U. S. 584, 586; Powers v. United States, 
218 F. 2d 828, 829 (C. A. 7). And even if the United States 
is not joined as a party, an action to compel payment of money 
from the Treasury, such as this case, is as a matter of law a 
suit against the United States which may not be maintained 
without the consent of the United States. Haskins Bros. & 
Co. v. Morgenthau, 66 App. D. C. 178, 85 F. 2d 677, certiorari 
denied, 299 U. S. 588; Robinson v. Deal, 79 U.S. App. D. C. 
241, 145 F. 2d 382, certiorari denied, 324 U. S. 850. More- 
over, when Congress creates rights in individuals against the 
Government, it is under no obligation to provide a remedy 
through the courts. It may withhold all remedy, or, if it 


5 Only Siegel v. United States, 87 F. Supp- 555 (E. D. N. Y.), cited by 
appellant at Br. 13, contains language to the contrary. If that language is 
construed as a holding rather than dictum, the case represents a minority 
holding of one. 
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» chooses, limit the claimant to administrative remedies. Unzted 
States v. Babcock, 250 U.S. 328, 331; Lynch v. United States, 
292 U. S. 571, 581, 582; Dismuke v. United States, 297 U.S. 
° 167, 171-172; Tutun v. United States, 270 U.S. 568, 576. As 
‘ the Supreme Court said in the Dismuke case, Congress “may 
withhold all remedy or it may provide an administrative 
remedy and make it exclusive, however mistaken its exercise” 
(297 U. S. at 172). Even where vested contractual rights 
are involved, access to the courts may be withdrawn. Lynch 
v. United States, 292 U. S. 571, 581-582; Bruner v. United 
States, 343 U. S. 112. Perforce, Congress has the power in 
the area of veterans’ benefits or gratuities to foreclose judicial 
review of administrative decisions. Lynch v. United States, 
292 U.S. 571, 577, 587; Hahn v. Gray, supra; Van Horne v. 
Hines, supra® | 

In the face of this overwhelming array of authority, appel- 
lant nevertheless contends that the courts have jurisdiction 





* Appellant asserts that Congress intended that compensation for service- 
connected disability be considered “as the repayment of a debt”, imply- 

ing that such compensation is therefore not a gratuity but involves rights 

(Br. 14, note 2). In support of this contention he cites the Act of July 9, 

1946, 60 Stat. 524, 38 U. S. C. 700, providing that “under laws adminis- 
tered by the Veterans’ Administration monetary benefits, other than re 
tirement pay, for service-connected disability or death shall be designated 
‘compensation’, and not ‘pension’”. But the sole effect of that statute 
was “to clarify the terms ‘compensation’ and ‘pension’ under laws ad- 
ministered by the Veterans’ Administration”. S. Rept. No. 1415, 79th Cong., 
2d Sess., p. 1; H. Rept. No. 2425, 79th Cong., 2d Sess. p. 1. It repealed 
a statute enacted in 1934 which provided that “[{s]ervice-connected money 
benefits payable to World War veterans under this title and Public Law 
Numbered 2, 73d Congress, shall be entitled ‘compensation’ and not ‘pen- 
sions’.” See H. Rept. No. 2425, op cit. supra, p. 2. The effect of the new 
statute was therefore to extend to all laws administered by the Veterans 
Administration the earlier distinction in terminology between service-con- 
nected and non-service-connected disability payments. It did not create 
‘~ “rights” where none had existed before. In any event, verbal distinctions 
| between “pensions” and “compesation” are of no legal significance: “Pen- 
sions, compensation allowances and privileges are gratuities. They in- 
{ volve no agreement of parties; and the grant of them creates no vested 
| right.” Lynch v. United States, 292 U. S. 571, 577; see also Morgan v. 
Inited States, 115 F. 2d 426, 427 (C. A. 5), and the cases cited supra 

at pp. 7-10. 
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to review and nullify the decision of the Administrator for- 
feiting his entitlement to benefits. He argues that neither 
Section lla-2 nor Section 705 apply to bar judicial review. 
While it seems apparent that any such argument has been 
rejected and foreclosed by the authorities we have cited, a 
brief analysis of the argument and of the provisions upon 
which it purports to rest demonstrates beyond question its 
speciousness. 

The argument is that Section 705 is inapplicable because its 
finality provisions govern “action taken under certain enu- 
merated sections, of which 728 is not one” (Br. 6); Section 
ila-2, on the other hand, although seemingly all-embracing, 
does not apply because the finality of decisions in the specific 
area of pensions is governed solely by Section 705, which takes 
precedence over the general provisions of Section 1la-2. 

But it is evident that both sections in fact apply to bar re- 
view here. As we have noted, supra, p. 7, Section 705 was 
enacted as Section 5 of the so-called Economy Act of 1933 (48 
Stat. 9), and made nonreviewable “[a]ll decisions rendered 
by the Admmmistrator of Veterans’ Affairs under the provisions 
of this title * * *.” Seetion 1 of that title (codified as 38 
U.S. C. 701) provided that, “subject to such requirements and 
limitations as shall be contained in regulations to be issued 
by the President, and within the limits of appropriations made 
by Congress, the following classes of persons may be paid a 
pension: * * *.” It will be noted that the original version 
of Section 5 of the Economy Act, unlike the version codified as 
38 U. S. C. 705, contained no section references, but only a 
blanket reference to “the provisions of this title.” It would 
appear ab initio, therefore, that any decision of the Admin- 
istrator in any way affecting the payment of a pension pro- 
vided for in 38 U.S. C. 701 would be subject to the nonreview- 
ability provisions of 38 U.S. C. 705. 

Appellant, however, argues that Congress demonstrated 
that this was not its intent with regard to decisions under 38 
U.S. C. 728, even if such a decision terminated such a pension, 
“since in the same statute which enacted Section 728, Section 
705 was, by Section 727, made specifically applicable for the 
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first time to Sections 722 and 723, as well as other sections 
(see 57 Stat. 554, 555). But Section 728 was not included 
among these” (Br. 9). 

The plain answer to this is that it simply is not so. 38 
U. S. C. 727 was enacted as Section 1 of the Act of July 13, 
1943 (57 Stat. 554), of which 38 U.S. C. 728 was Section 4 
(57 Stat. 555). Section 1 made no reference whatsoever to 

{any specific sections of the Code;* consequently, any argu- 
1 ment based upon the section numbers enumerated by the 
ifiers is groundless. More important, however, is the fact 

that Section 1 of the 1943 Act (38 U.S. C. 727) has, by its 
very language, the sole effect of making “the administrative, 
definitive, and regulatory provisions” of the Economy Act (in- 
cluding 38 U. S. C. 705)—which were already applicable to 
the benefits provided under the Economy Act (including 
pensions under 38 U.S. C. 701)—“applicable to benefits” pro- 
vided under other statutes which had already been enacted. 
Even if Section 1 had specifically enumerated sections of the 
Code to which it made 38 U. S. C. 705 applicable, it would 
therefore have been inappropriate to enumerate Section 728, 
since by no stretch of the imagination can it be said that Sec- 
tion 728 confers a benefit, being instead itself within the cate- 
gory of “administrative, definitive, [or] regulatory provisions”. 

Section 727 therefore has no proper bearing upon the ques- 
tion of the applicability of Section 705 to decisions under 
Section 728. Since such a decision may, and here does, termi- 
nate a benefit granted under Section 701, any such decision 
falls within the purview of Section 705. This is, we submit, 
the thrust of the cases interpreting and applying Section 705 
which we have cited supra at pp. 7-10. 

But even if Section 705 could be read as excluding from its 
coverage the decision here involved, Section lla-2 would 


* Section 1 reads as follows in pertinent part: “* * * the administrative, 
definitive, and regulatory provisions of Public Law Numbered 2, Seventy- 
third Congress, March 20, 1983, and Veterans Regulations, as now or here- 
after amended, shall be applicable to benefits provided under Public Law 
Numbered 141, Seventy-third Congress, March 28, 1934, as amended; Public 
Law Numbered 484, Seventy-third Congress, June 28, 1984, as amended; 
and under laws reenacted by Public Law Numbered 269, Seventy-fourth 
Congress, August 13, 1935, asamended * * *.” 
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nonetheless apply to bar review. Appellant’s efforts to show 
that the sweeping language of this provision are inapplicable 
here rest. solely on the principle that statutes of general ap- 
plicability give way to statutes dealing in particular terms 
with a specific area within the ambit of the general statute. 
While in our view Section 1la—2 would bar review here even if 
this principle were to be applied, it is manifest that the prin- 
ciple is in fact totally inapplicable. Here, the very purpose 
of the general statute (Section 1la-2) was to “stop up the 
gaps” left by the finality language of Section 705 and other 
finality statutes relating to veterans’ benefits. Van Horne v. 
Hines, 74 App. D. C. 214, 122 F. 2d 207, 208-209, certiorari 
denied, 314 U. S. 689. This intent could hardly have been 
more plainly written into the language of the section: “* * * 
the decisions of the Administrator * * * on any question of 
law or fact concerning a claim for benefits or payments under 
any Act administered by the Veterans’ Administration shall 
be final and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review any 
such decisions” (emphasis added). In these circumstances, 
the general statute applies to any and all situations which 
might fall outside the ambit of the specific statute. 

Appellant purports to find some comfort in the legislative 
history of Section 1la-2.*° But the legislative history serves 
instead to demonstrate that Section 1la-2 was expressly in- 


“* Appellant contends that “Section lla-2, unlike Section 705, makes 

no mention of mandamus suits,” and that therefore this action is not 
barred, relying upon a statement of Congresswoman Rogers on the floor 

of the House found at 86 Cong. Rec. 13491 (miscited as 86 Cong. Rec. 1391) 

{Br. 11). While we do not concede that the failure to mention mandamus 

as being specifically barred by Section lla-2 permits such actions, we 

+ point out that Mrs. Rogers’ statement is self-defeating from appellant’s 
\ point of view. She there noted that mandamus is a “remedy which is very 
i restricted in its nature and scope [and] exists, if at all, in a given instance 
t\. only to require that ministerial action be taken and may not and never 
eould be availed of to control discretionary action”. Clearly appellant is 

\ here attempting “to control discretionary action”. For this reason, the 
aictum of the Third Circuit concerning mandamus in Hospoder v. United 

-' States, 209 F. 2d 427 (cited at Br- 11), even if it were correct and were 
not contrary to the authority in this Circuit, would be of no help to 
appellant here. 
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a tended to apply to subsequently-enacted statutory provisions 
relating to veterans’ benefits, such as Section 728. Section 
lla-2 was intended, in part, to eliminate the cumbersome 
g practice of enacting a new finality provision in every new vet- 
erans’ statute, or of enacting in each such new statute a clause 
extending the applicability of the existing finality provisions. 
Thus Mrs. Rogers, the Chairwoman of the Veterans’ Commit- 
tee of the House of Representatives, explained Section 1la—2 
as follows on the floor of the House (86 Cong. Rec. 13491): 


The Congress has seen fit to insert [a finality] pro- 
vision in several of the more important and complete 
acts granting gratuities, including the World War Vet- 
erans’ Act, section 5, the World War Adjusted Com- 
pensation Act, section 310, and Public No. 2, Seventy- 
third Congress, section 5. Clearly such provisions 
would also be held to apply to amendments to such 
acts but the Congress has enacted a number of supple- 
mental laws which are not directly amendatory to said 
primary enactments. It would be legislatively inapt 
to reenact all desirable general provisions in each of 
these supplemental or independent laws. To avoid 
this difficulty, general enactments have been placed in 
effect, such as Public No. 262, Seventy-fourth Congress, 
providing uniform procedure relative to guardianship 
matters, embezzlements, and exemptions. Similarly, 
in this bill under consideration a like general provision 
is contained respecting apportionments of compensa- 
tion or pension payable under any law administered 
by the Veterans’ Administration. From this point of 
view it would seem that the amendment contained in 
section 11 is desirable for the purpose of uniformity and 
to make clear what is believed to be the intention of 
Congress that the various laws shall be uniformly ad- 
ministered in accordance with the liberal policies gov- 
erning the Veterans’ Administration.® 


* See also Hearings Before a Subcommittee of the Committee on Finance, 
United States Senate, 76th Cong., 3rd Sess. May 20, 1940, p. 28; S. Rept. 
No, 2198, 76th Cong., 3rd Sess., pp. 11-12; 86 Cong. Rec. 13383, 13490. 
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The district court’s dismissal for lack of jurisdiction in this 
case was further compelled by the historical practice of Con- 
gress excluding pension claims from the jurisdiction of the 

,  courts.° In enacting the Tucker Act of 1887 (24 Stat. 505, 
' now 28 U.S. C. 1346), conferring on the district courts juris- 
diction concurrent with the Court of Claims, Congress granted 
jurisdiction to the Court of Claims and the district courts of 
“all claims founded upon the Constitution of the United 

| States or any law of Congress, except for pensions, * * *” ; 
| (See. 1, 24 Stat. 505; emphasis added). This exclusion of 
| pension claims from the jurisdiction of the courts has been 
'  earried forward to the present jurisdictional statutes. See 28 
| U.S.C. 1346 (d) (1) and 28 U.S.C. 1501." The Court of 
|| Appeals for the Fifth Circuit has held that “there can be no 
question but that a claim for disability compensation is a claim 
| for a pension within the meaning of this provision”. Smith 

v. United States, 57 F.2d 998 (C.A.5). Cf. Turner v. United 

States, 237 F. 2d 700 (C. A. 8); Morgan v. United States, 115 

F. 2d 426; see also Dismuke v. United States, 297 U. S. 167; 

United States v. Hall, 98 U.S. 343, 350.* 

Although the foregoing demonstrates the applicability of 
statutory jurisdictional bars to this action and is therefore 
dispositive of this appeal, we deem it appropriate to comment 


* For the historical development of this practice, see discussion on “The 
Question of Judicial Power in Relation to Grant of Pensions and Other 
Gratuities,” reprinted at pages 1973-1981 of Hearing on “Judicial Review 
of Compensation and Pension Claims” before Subcommittee of House 
Committee on Veterans’ Affairs, 82d Cong., 2d Sess. (H. R- 350, H. R. 478, 
H. R. 2442, and H. R. 6777), May 6, 1952. 

728 U. 8S. C. 1346 (d) states that “the district courts shall not have 
jurisdiction under this section of: (1) Any civil action or claim for a 
pension”. 28 U.S. C. 1501 states that “the Court of Claims shall not have 
jurisdiction of any claim for a pension.” 

* Insofar as appellant also relies on the provision governing declaratory 
judgments, 28 U. S. C. 2201, as a basis for jurisdiction (see J. A. 2), that 
section does not constitute a consent of the United States to be sued but 
merely grants an additional remedy in cases where jurisdiction already 
exists in the court. Skelly Oil.Co. v. Phillips Petroleum Co., 389 U. S. 667; 
see also Anderson v. United States, 229 F. 2d 675 (C. A. 5); Cadillac 
Publishing Co. v. Summerfield, 97 U. 8. App. 14, D. C., 227 F. 2d 29, certiorari 
denied, 350 U. 8. 901; Van Buskirk v. Wilkinson, 216 F. 2d 735 (C. A. 9). 
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briefly upon appellant’s contentions concerning the decision 
of the Administrator here in question. We submit that ap- 
pellant’s impassioned assertions that the decision of forfeiture 
“had absolutely no basis in law or evidence” (Br. 5), and was 
“an act of unexampled arbitrariness” (Br. 26), are refuted by 
@ mere reading of the careful and well-considered decision of 
which he complains (J. A. 9-19). As the decision notes 
(J. A. 11), Section 728 imposes upon the Administrator the 
duty of interpreting the phrase “rendering assistance to an 
enemy” within the context of the veterans’ laws, and of ap- 
plying that interpretation to the facts of a given case. In the 
light of the evidence before the Administrator here—which 
included not merely the indictment, charge, verdict, and de- 
cision on appeal in the Smith Act case, but the transcript of 
the trial as well—the interpretation and conclusion arrived 
at in this case do not fall outside the bounds of reasonableness 
and administrative discretion. 

Although appellant states in his Summary of Argument 
(Br. 5) that the “only fact [appellee] purported to rely on 
was appellant’s conviction under the Smith Act’’, he later in 
effect concedes that this is not the case, for he quotes that por- 
tion of the decision which makes it clear that appellee relied 
not merely upon the “eonvietion” but upon the “conduct * * * 
reflected by the veteran’s criminal conviction” (Br. 15, quot- 
ing from J. A.11). The decision-further states that the chal- 
lenged conclusion was based upon “the evidence in its en- 
tirety” (J. A. 19). Moreover, it is too plain for argument 
that the Administrator could have. rendered the same decision 
of forfeiture upon the basis of the testimony at the Smith 
Act trial even if the jury in that case, acting under the strin- 
gent burden-of-proof requirements of a criminal trial, had en- 
tered a verdict of not guilty.* Cf. Van Horne v. Hines, 
supra, pp. 8-9. 


* Appellant’s reliance (Br. 16) upon the Supreme Court’s action in that 
case, taken on the same date on which the court below entered the order 
here appealed from, is misplaced. Plainly, any argument to the effect 
that subsequent judicial action in that case alters the basis upon which 
the Administrator acted in forfeiting appellant’s benefits must be directed 
to the Administrator himself for such action as he deems appropriate, 
and not to this or any other court. 
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We need not here dispute whether the Administrator might 
have interpreted the statute differently or reached a different 
conclusion in appellant’s case, for, putting aside the question 
of the absolute bar to judicial review, Congress has made the 
Administrator the sole evaluator of the adequacy of the evi- 
dence in deciding cases under Section 728. In words which 
appellant seems determined to overlook, Section 728 provides 
that the decision of forfeiture shall be based upon “evidence 
satisfactory to the Administrator”.* But even without this 
broad scope of discretion to support it, the decision of the 
Administrator in this case is proof against all the assaults 
appellant launches against it. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
judgment below should be affirmed. 
Grorce CocHRAN Docs, 
Assistant Attorney General, 
Ourver GaAscH, 
United States Attorney, 
Morton HoLLaNnDER, 
B. Jenkins Mipp.eron, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


*'We fail to see how Kurtz v. Moffitt, 115 U. S. 487 (miscited as “175 
U. 8. 487" at Br. 11), has any bearing upon this case. Plainly, Congress 
did not intend that the “evidence” alluded to in the statute here must be 
limited solely to evidence of a judicial determination that the veteran had 
rendered assistance to an enemy. 
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SuMNER G. Wurrtier, INDIVIDUALLY AND AS ADMINISTRATOR 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


PETITION OF APPELLEE FOR REHEARING OR, ALTERNATIVELY, 
FOR REHEARING EN BANC 


Appellee Sumner G. Whittier, Administrator of Veterans 
Affairs, respectfully petitions this Court, in accordance with 
Rule 26 of its General Rules, for a rehearing of the above- 
captioned case or, alternatively, for a rehearing en banc as 
permitted by 28 U. S. C. 46 (c). The case was decided and 
judgment entered by a panel of this Court on June 19, 1958. 
Judge Danaher wrote an opinion, Judge Bastian concurred 
in the result reached by Judge Danaher, and Judge Bazelon 
concurred in part and dissented in part. 


STATEMENT OF FACTS 
The pertinent facts in this case are summarized at pp. 1-5 


of Judge Danaher’s opinion,’ and for the purposes of this peti- 
tion are, briefly, as follows: 


1 References are to the slip opinion. 
472836—58——1 


Datetat af C-~lumbia, ; 
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Appellant, a wounded veteran of World War II, filed a claim 
for disability pension benefits which was granted in 1945 (J. A. 
2). On February 16, 1954, appellant was convicted under 
the Smith Act on charges of conspiring to organize the Com- 
munist Party and to advocate the overthrow of the Govern- 
ment by force and violence (J. A. 21). In June 1954 he was 
notified that the Administrator of Veterans Affairs contem- 
plated terminating further pension payments to appellant 
under the provisions of Section 4 of the Act of July 13, 1943, 
57 Stat. 554, former 38 U. S. C. 728, infra, pp. 6-7, on the 
ground that appellant had rendered assistance to an enemy 
of the United States during a period of time in which the 
United States was engaged in the Korean conflict (J. A. 2-4, 
21). An order of forfeiture was entered (J. A. 6), and in June 
1955 the Board of Veterans Appeals denied appellant’s appeal 
(J. A. 3,6). After a hearing held subsequent to the filing of 
this action, the Board reaffirmed its earlier decision on Decem- 
ber 31, 1956 (J. A. 8-19), taking into account the affirmance 
of Wellman’s Smith Act conviction on November 18, 1955 
(Wellman v. United States, 227 F. 2d 757 (C. A. 6)). The 
Board concluded “after the most thoughtful deliberation that 
the evidence in its entirety establishes beyond a reasonable 
doubt that [appellant’s] willful participation in the conspir- 
aey which was the subject of his criminal conviction consti- 
tuted the rendering of assistance to an enemy of the United 
States within the meaning of Section 4 of Public Law 144, 78th 
Congress” (J. A. 19). 

This action for a judgment declaring the Administrator’s 
determination forfeiting appellant’s pension benefits null and 
void, and for an order requiring the Administrator to resume 
payments, had meanwhile been filed on August 24, 1956 (J. A. 
2). On June 24, 1957, the District Court entered an order 
(J. A. 26) granting the Administrator’s motion to dismiss for 
lack of jurisdiction, citing in its memorandum opinion the 
legislative history of the forfeiture statute and the non-review- 
ability provisions of both former Sections 1la-2 and 705 of 
Title 38 of the United States Code (J. A. 26). 

On the same date on which the District Court entered its 
order, the Supreme Court vacated the judgment of the Court 
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of Appeals affirming Wellman’s Smith Act conviction and re- 
manded the case for reconsideration in the light of Yates, et al. 
v. United States, 354 U.S. 298. The Court of Appeals for the 
Sixth Circuit thereafter reversed the convictions of appellant 
and his co-defendants on the charge of conspiring to organize 
the Communist Party, since under Yates the statute of limita- 
tions precluded conviction on this charge. The Court, how- 
ever, refused to direct judgments of acquittal, ruling that the 
evidence at the trial was sufficient to permit a retrial on the 
second charge of unlawful “advocacy”. Accordingly, the 
Court reversed the judgments and remanded the case for a 
new trial as to all defendants. Wellman v. United States, 253 
F. 2d 601 (C. A. 6). 

Appellant filed his notice of appeal from the judgment of 
the court below in this action on August 14, 1957, and the 
brief for the Administrator was filed on December 12, 1957. 
On January 27, 1957, the Administrator filed a Supplemental 
Memorandum Relating to Statutory Repeals and Reenact- 
ments, calling the attention of the Court to the provisions of 
the Veterans’ Benefits Act of 1957, which repealed, altered 
and reenacted the statutory provisions at issue in this case, 
and which had become effective on January 1, 1958. Sub- 
sequent supplemental memoranda and responses thereto dealt 
with the significance of the decisions of the Supreme Court 
in Harmon v. Brucker, 355 U. S. 579, and of the Court of 
Appeals for the Sixth Circuit in the Smith Act case. 

This Court rendered its decision on June 19, 1958. Judge 
Danaher’s opinion expressed the “abiding conclusion that the 
Board’s action basically rested upon Wellman’s Smith Act con- 
spiracy conviction”, and held that the Board should have an 
opportunity to reconsider the forfeiture issue in view of the 
subsequent developments in the Smith Act case. The Court 
therefore remanded the case to the District Court, to be held 
in abeyance pending further consideration by the Board. The 
Court, “[i]n passing, * * * noted” its interpretation of the 
statutory forfeiture provision (former 38 U. S. C. 728), stating 
that if the Administrator’s determination were based upon 
“an erroneous interpretation of [former section 728], it may 
be subject to review by the courts” (pp. 6-7). Judge Danaher 
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stated that “membership in the Communist Party * * * was 
not within the purview of the section or the intent of Con- 
gress” (p. 6); that the section required “clear proof of the 
overt acts relied upon” to justify a forfeiture; and that in 
this light and in view of the record? it seemed clear that the 
Administrator’s “ruling here transcended his authority” (p. 7). 
On the question of reviewability, Judge Danaher held that it 
was “the Congressional intention” (p. 9) that decisions of 
forfeiture under section 728 be subject to judicial review, read- 
ing the non-reviewability provisions of both sections 1la-2 and 
705 of Title 38 as not extending to such decisions (pp. 7-10). 
Judge Bastian concurred in the result, and Judge Bazelon, 
concurring in part and dissenting in part, “agree[d] with Judge 
Danaher that this forfeiture is judicially reviewable” and that 
the Administrator’s decision “transcended his authority”, but 
was of the view that the forfeiture should be declared null and 


void, thereby entitling appellant to pension payments (p. 11). 
STATUTES INVOLVED 


1. The pertinent provisions of the Veterans’ Benefits Act of 
1957, Public Law 85-56, Act of June 17, 1957, 71 Stat. 8, 
et seq., are as follows: 


Sec. 211. (a) * * * the decisions of the Administra- 
tor on any question of law or fact concerning a claim 
for benefits or payments under any law administered by 
the Veterans’ Administration shall be final and conclu- 
sive and no other official or any court of the United 
States shall have power or jurisdiction to review any 
such decision. 

Sec. 1104. (a) Any person shown by evidence satis- 
factory to the Administrator to be guilty of mutiny, 


? Judge Danaher stated that “the record is barren of fact or incident to 
indicate that Wellman in Michigan performed any overt act which rendered 
assistance to the Communist Governments of China and of North Korea” 
{p. 10). The “record” to which he referred was not, of course, the record 
upon which the Board of Veterans Appeals rested its decision, since only 
the decision itself was a part of the record before this Court. The Board 
had before it, inter alia, the 9437-page Transcript of Record in the Smith 
Act case (see J. A. 13). 











Ss) 


treason, sabotage, or rendering assistance to an enemy 
of the United States or of its allies shall forfeit all 
accrued or future gratuitous benefits under laws admin- 
istered by the Veterans’ Administration. 


2 2 2 & 2 


Sec. 2202. The following provisions of law are 
repealed : 
* aa & & oa 

(128) Title I of the Act of March 20, 1933 (48 Stat. 
8; 38 U.S. C., sees. 701, 702, 703, 704, 705, 707-715, 
717-721). | 


2 2 2 Sd 2 


(160) In the Act of October 17, 1940, (54 
‘Stat. 1193-1197), sections * * * 11 (88 U. S. C, 
sec. lla-2); * * * 


2 & 2 2 2 


(170) In the Act of July 13, 1943 (57 Stat. 554-560), 
the first section (38 U.S. C., sec. 727); and section 4 
(38 U.S.C., sec. 728) * **. 


2. Section 1 of the Act of March 20, 1983, 48 Stat. 8, 38 
U. S. C. 701, authorized the pension here at issue. Section 5 
of that Act (48 Stat. 9, 38 U.S. C. 705) provided as follows 
prior to its repeal: 

All decisions rendered by the Administrator of Vete- 
rans’ Affairs under the provisions of this title, or the 
regulations issued pursuant thereto, shall be final and 
conclusive on all questions of law and fact, and no other 
official or court of the United States shall have jurisdic- 
tion to review by mandamus or otherwise any such 
decision.® 


* This provision, as amended, was codified as follows (38 U. S. C. 705): 


All decisions rendered by the Administrator of Veterans’ Affairs 
under the provisions of sections 701, 702, 703, 704, 705, 706, 707-710, 
712-715, 717, 718, 720, and 721 of this title or the regulations issued 
pursuant thereto, shall be final and conclusive on all questions of law 
and fact, and no other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any such decision. 
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3. Section 11 of the Act of October 17, 1940, 54 Stat. 1197, 
38'U. S. C. 11a-2, provided as follows prior to its repeal: 


Notwithstanding any other provision of law, except 
as provided in section 19 of the World War Veterans’ 
Act, 1924, as amended, and in section 817 of the Na- 
tional Service Life Insurance Act of 1940, the decisions 
of the Administrator of Veterans’ Affairs on any ques- 
tion of law or fact concerning a claim for benefits or pay- 
ments under this or any other Act administered by the 
Veterans’ Administration shall be final and conclusive 
and no other official or any court of the United States 
shall have power or jurisdiction to review any such 
decisions. 


4. The pertinent provisions of the Act of July 13, 1943, 57 
Stat. 554, e¢ seq., provided as follows prior to their repeal: 

[Szc. 1] * * * the administrative, definitive, and regu- 

Istory provisions of Public Law Numbered 2, Seventy- 

third Congress, March 20, 1933, and Veterans Regula- 

tions, as now or hereafter amended, shall be applicable 

to benefits provided under Public Law Numbered 141, 

Seventy-third Congress, March 28, 1934, as amended; 

Public Law Numbered 484, Seventy-third Congress, 

June 28, 1934, as amended; and under laws reenacted 

by Public Lew Numbered 269, Seventy-fourth Congress, 
August 13, 1935, as amended * * *. | 


® ® * ® ® 


Sec. 4. Any persons shown by evidence satisfactory 
to the Administrator of Veterans’ Affairs to be guilty of 
mutiny, treason, sabotage, or rendering assistance to 
an enemy of the United States or of its allies shall for- 
feit all accrued or future benefits under laws adminis- 


| * This provision was codified as follows (88 U. 8. C. 727) : 

| The administrative, definitive, and regulatory provisions of sections 
701, 702, 708, 704, 705, 706, 707-710, 712-715, 717, 718, 720, and 721 of 
this title, and Veterans Regulations, shall be applicable to benefits 
provided under sections 366, 367, 471a, 478a, 50la, 51a, 700, 706, 709, 
722 and 723 of this title; sections 503-505, 506-507a of this title, and 
under laws reenacted by sections 368 and 369 of this title * * *. 
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tered by the Veterans’ Administration pertaining to 
gratuities for veterans and their dependents: Provded, 
however, That the Administrator of Veterans’ Affairs, 
in his discretion, may apportion and pay any part of 
such benefits to the dependents of such person not ex- 
ceeding the amount to which each dependent would be 
entitled if such person were dead. 


BEASONS FOR GRANTING THE PETITION FOR REHEARING OBR, 
ALTERNATIVELY, FOR REHEARING EN BANC 


Untal the decision in this case, this Court had long and uni- 
formly held that the non-reviewability provisions of former 38 
U. §. C. 1la-2 and 795 precluded judicial review of decisions 
of the Administrator of Veterans’ Affsirs in all matters, other 
than insurance, within his jurisdiction.» In one of the earlier 
cases, this Court specifically held that these provisions applied 
to bar review of a decision which, like the Administrator’s de- 
cision here, forfeited gratuitous benefits.‘ Other courts, in- 
cluding six of the nine other Courts of Appeals as well as the 
Court of Claims, are in accord with the former interpretation 
given these statutory provisions by this Court.’ 


* See, ¢. 9. Cook v. Higley, — — U. S. App D. C. — —, 238 F. 2d 41; 
Longernecker v. Higiey, 9% UT. S. App. D. C. 144, 229 F. 24 27; Heh v. 
Grey, 92 U. S. App. D. C. 188, 208 F. 2d 625; Slocumd v. Gray, 86 U. S. App. 
D. C. 5, 179 F. 2d 31; Van Horne y. Hines, 84 U. S. App. D. C. 214, 122 F. 
2d 207, certiorari denied, 314 U. S. 689, rehearing denied, 314 U. S. 717; 
Sneuffer v. Stimson, 81 U. S. App. D. C. 110, 155 F. 2d 861; Barnett v. 
Hines, 70 App. D. C. 217, 105 F. 2d 96, certiorari denied, 308 U. S. 573. 

* Von Horne v. Hines, supra. 

"See, e. g.. Magnus v. United States, 234 F. 2a 678 (C. 4. 7) ; DiSiivestro 
v. United States Veterans’ Administration, 132 F. Supp. 692 (E. D. N. ¥.), 
affirmed, 228 F. 2d 516 (C. A. 2), certiorari denied, 350 U. S. 1009 (for- 
feiture); Cyrus v. United States, 226 F. 2d 416 (C. A. 1); Brasier y. 
United States, 223 F. 2d 762 (C. A. 8), certiorari denied, 350 U. S. 913; 
United States v. Houston, 216 F. 2d 440 (C. A. 6); Farmer v. Thompson, 
208 F. 2d 947 (C. A. 4); Commers v. United States, 66 F. Supp. 43 (D. 
Mont.), affirmed, 159 F. 2d 248 (C. A. 9), certiorari denied, $31 U. S. 807; 
Fletcher v. Veterans Administration, 108 F. Supp. 573 (E. D. Mich.) ; 
Peyton v. United States, 100 F. Supp. 823 (Ct. Cls.), certiorari denied, 343 
U. S. 208; Holiday v. United States, 87 F. Supp. 367 (Ct. Cls.) ; New York 
Technical Institute of Maryland v. Limburg, 87 F. Supp. 308 (D. Md.) ; 
International Union, etc. v. Bradley, 7 F. Supp. 394 (D. D. C.) ; Killian 
v. United States, 68 F. Supp. 748 (Ct. Cls.); United States v. Gudewicz, 
45 F. Supp. 787, (E. D. N. ¥.). Only the dictum in Siegel v. United States, 
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By its decision in this case, a panel of this Court has effected 
a drastic departure from this entire line of cases. Without 
expressly overruling any of the prior decisions to the effect that 
“Congress withdrew from the jurisdiction of the courts every 
final decision in relation to benefit payments” (Hahn v. Gray, 
92 U.S. App. D. C. 182, 203 F. 2d 625, 626; emphasis added), 
Judge Danaher’s opinion now holds that “Clearly, it is not 
every action by the Administrator which has been accorded 
by Congress the status of nonreviewability” (p. 10). 

This important holding is, we submit, demonstrably errone- 
ous, for the reasons stated hereafter. We therefore feel that 
the panel which decided this case should reconsider its judg- 
ment. Should the panel adhere to its present views and not 
desire to rehear the case as a panel, then we believe that the 
departure from precedent which this decision represents 
should not be effected without the stamp of approval of the 
full bench of this Court, following a rehearing en banc.* This 
is particularly true in view of the fact that Judge Bastian, on 
the one hand, agreed with Judge Danaher’s result (2. e., that 
the Administrator should reconsider his decision in light of the 
intervening developments in the Smith Act case), but ap- 
parently not with his reasoning; while Judge Bazelon, on the 
other hand, agreed with Judge Danaher’s reasoning, but not 
with his result—the latter disagreement apparently springing 
from a difference of views as to the scope of the Court’s new- 
found power to review the Administrator’s decisions.® In this 


87 F. Supp. 555 (E. D. N. Y.), is contra. The Hormel case, referred to in 
footnote 27 (p. 10) of Judge Danaher’s opinion (“Cf. Hormel v. United 
Stetes, 123 F. Supp. 806, 809-10 (S. D. N. Y. 1954)”), concerned not only 
a decision relating to National Service Life Insurance, rather than to 
gratuitous benefits, but an affirmative claim for money by the Government 
against the veteran, rather than a denial or termination of benefits. 

*The need for consideration by the full bench is emphasized by the 
decision in First National City Bank of New York v. Gillilland, et al., 
No. 14248, decided June 12, 1958, one week prior to the decision in this 
case, by 2 panel consisting of Chief Judge Edgerton, Judge Bazelon, and 
Judge Madden of the Court of Claims. That case held that errors of 
law or statutory interpretation committed by the Foreign Claims Settle- 
ment Commission were barred from judicial review by a statutory non- 
review provision similar to the provisions passed upon in this case. 

°In stating that he “agree[s] with Judge Danaher”—not “the Court”— 
“that this forfeiture is judicially reviewable” (p. 11), Judge Bazelon in- 
dicates that Judge Bastian does not share this view. 
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posture, we feel that a rehearing en banc is clearly warranted, 
if not required. 

Our reasons for believing the present decision to be in error 
are as follows: 

1. The Court, in a footnote reference, has dismissed the non- 
review provision of section 211 (a) of the Veterans’ Benefits 
Act of 1957. 71 Stat. 92, 38 U. S. C. 2211 (a), as “not here 
applicable” (note 19, p. 7). To the contrary, it is this juris- 
dictional provision, and not the earlier repealed provisions 
of 38 U.S. C. lla-2 and 705, which should have controlled 
this Court’s decision as to the jurisdiction of the courts. Van 
Horne v. Hines, 8 U.S. App. D. C. 214, 216, 122 F. 2d 207, 
209 certiorari denied, 314 U.S. 689, rehearing denied, 314 U.S. 
717 (cited by Judge Danaher at note 25, pp. 9-10, for the 
proposition that Congress can withdraw from the courts juris- 
diction over a decision of the Administrator); Bruner v. 
United States, 343 U.S. 112. 

2. The Court has completely ignored the Tucker Act pro- 
vision (section 1, 24 Stat. 505), carried forward into the present 
jurisdictional statute, which now provides that “the dis- 
trict court shall not have jurisdiction under this section of: 
(1) Any civil action or claim for a pension” (28 U.S. C. 1346 
(d) ; emphasis added). 

3. Assuming, arguendo, that the jurisdictional provisions of 
former 38 U.S. C. lla-2 and 705, rather than section 211 (a) 
of the Veterans’ Benefits Act of 1957, are applicable and con- 
trolling here, the Court has erroneously construed those pro- 
visions as expressly designed by Congress to permit judicial 
review of decisions of forfeiture rendered under former 38 
0,8. C.728" 

(a) The Court has read the codifiers’ version (former 38 
U.S. C. 705) of section 5 of the Act of March 20, 1933, as “man- 


* The fact that 38 U. S. C. 1la-2 and 705 have been superseded by sec- 
tion 211 (a) of the Veterans’ Benefits Act, and will therefore not control 
future litigation, does not lessen the need for reconsideration of the de- 
cision construing those sections, since the new statute was not intended 
(with specified exceptions not here pertinent) to effect substantive changes 
in the existing law. See the title of the Act (71 Stat. 8); H. Rept. No. 
279, 85th Cong., 1st Sess., pp. 2-3; Sen. Rept. No. $32, 85th Cong., Ist Sess., 
pp. 2-3; 108 Cong. Rec. 4384 (daily print). 
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ifestly reflect[ing] a clear Congressional intent” (p. 8; empha- 
sis added) that decisions of forfeiture under former 38 U. S. C. 
728 be subject to judicial review; at the same time, the Court 
reads that section as specifically precluding review of decisions 
of forfeiture under other sections. In fact, however, what 
Congress said—as opposed to what the codifiers said—com- 
Re ne RR ae eee eee ee 


a In construing former 38 U. &.C. lla-2, Fodge Danshec 


guage of Van Horne v. Hines, 74 App. DC 214, 216, 122 F. 
2d 207, 200, certiorari denied, 314 U. S. 689—a case which the 
Court seeks to distinguish in another regard (note 25, pp. 9-10) 
but does not purport to overrule.” 


L The provisions of Section 211 (a) of the Veterans’ Benefits 
Act of 1957, and not the repealed provisions of former 38 
U. S. C. Ma-2 and 705, control the issue of jurisdiction in 
this case 


Section 211 (a) of the Veterans’ Benefits Act of 1957 (supra, 
p. 4) provides that “the decisions of the Administrator on any 


“The Court will note that our concern here is with the Court’s holding 
on the question of jurisdiction, and not with Judge Danaher’s and 
Judge Bazelon’s comments on the merits, relating to the proper interpreta- 
tion of “rendering assistance to an enemy of the United States” as used 
in former 38 U. 8S. C. 728. We may note in passing, however, that Judge 
Dangher’s statement of what was and what “was not within the purview 
of the section or the intent of Congress at the time” (p. 6) is supported 
solely by his own personal recollections as a member of the Senate Com- 
mittee on Finance and the Subcommittee on Veterans’ Legislation (note 
15, pp. 6-7). Such personal recollections are not, of course, properly en- 
titled to consideration as a part of the legislative history. “No member of 
2 legisiature, outside the legislature, is empowered to speak with authority 
for the body.” Wationa? School of Aeronautics, Inc. vy. United States, 
142 F. Supp. 933, 988 (Ct. Cis.). Moreover, Judge Danaher throughout 
equates “rendering assistance to an enemy of the United States” with 
“treason” (pp. 6-7), an offense defined in the Constitution in terms other 
than of “rendering assistance to an enemy” (see p. 6). He does so despite 
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question of law or fact concerning s claim for benefits or pay- 
ments under any law administered by the Veterans’ Adminis- 
tration shall be final and conclusive and no other official or 
any court of the United States shall have power or jurisdiction 
to review any such decision”. This section went into effect 
on January 1, 1958 (section 2301, 71 Stat. 172). At that time, 
this action was pending on appeal and the Government's brief 
had been filed, the District Court having decided, on June 24, 
1957, that it lacked jurisdiction under the non-reviewability 
provisions of former 38 U. S. C. 1la-2 and 705, which were then 
in effect but which were repealed by the Veterans’ Benefits Act 
(section 2202 (128) and (160), supra, p. 5). Counsel for 
the Administrator, in a Supplemental Memorandum filed Janu- 
ary 27, 1958, noted the passage of the Act and its provisions, 
and in oral argument emphasized that the new jurisidictional 
provision, rather than the repealed provisions, controlled the 
Court’s disposition of the case. In support of this proposition 
the Court was cited the analogous case of Bruner v. United 
States, 343 U.S. 112, in which the Supreme Court held that 
pending cases fall upon the repeal of a statute conferring juris- 
diction upon the courts. In that case, a somewhat ambiguous 
jurisdictional statute had been amended, following the grant 
of certiorari, in such a manner as to make it clear that the 
courts had no jurisdiction over the cause. The Court held that 
this amendment required dismissal for lack of jurisdiction. 

The same principle was applied by this Court in Van Horne 
v. Hines, supra. In that case, the appeal from an order of dis- 
missal on the merits had been perfected prior. to the effective 
date of the Act of October 17, 1940, which contained as section 
11 the provision codified as former 38 U. S. C. 1la-2 (see 
supra, p. 6). The Court affirmed the dismissal, “but on the 
ground of lack of jurisdiction”, stating that “If * * * Con- 
gress has by the passage of the act withdrawn jurisdiction, it 
is of no consequence that the act became effective after the 
trial below and during the pendency of the appeal in this 
court, for the rule is well settled that, where jurisdiction con- 
ferred by statute is prohibited by a later statute, jurisdiction 


the fact that Congress made “treason” one of the four separate and distinct 
grounds for forfeiture under the section here at, issue. 
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ceases and causes pending at the time of the later enactment 
must be dismissed”. 122 F.2dat209.™ 

It is therefore clear that while former sections lla-2 and 
705, and the decisions interpreting those provisions, are of 
great importance in construing and applying the successor 
provision of section 211 (a) of the Veterans’ Benefits Act, it 
is the latter section which, far from being “not here applicable” 
as the Court asserts (note 19, p. 7), is in fact controlling on the 
question of jurisdiction. And it is equally clear that that 
section precludes jurisdiction in this case. Its terms extend 
to “the decisions of the Administrator on any question of law 
or fact concerning a claim for benefits or payments * * *” 
(emphasis added). Plainly, appellant’s argument, adopted by 
the Court (p. 8), based upon the enumeration of specific sec- 
tions inserted by the codifiers in former 38 U.S. C. 705, has no 
application to this provision, since in this case neither Con- 
gress nor the codifiers (see 38 U. S. C. 2211 (a)) have inter- 
polated section references in the provision. Moreover, this 
Court’s decision in Van Horne v. Hines, supra, stands—unless 
_ It is to be expressly overruled—as the authoritative interpreta- 
tion of the words “concerning a claim for benefits or payments” 
as they relate to decisions of forfeiture. 

In the Van Horne case, the Administrator had determined 
that the plaintiff had forfeited all rights and benefits under 
38 U. S. C. 715, a section providing for forfeiture if the vet- 
eran intentionally submitted a false affidavit, and further pro- 
viding that such an act constituted a misdemeanor punishable 
by fine or imprisonment or both. Despite the fact that the 
veteran had been acquitted following indictment on this latter 
charge, the Administrator reaffirmed his decision of forfeiture. 
In holding that Section 1la—-2 was intended to bar judicial re- 
view of this decision, the Court stated (122 F. 2d at 209): 


™ The rationale of this rule—that jurisdiction of pending cases is al- 
tered by changes in the jurisdictional statute—is clearly demonstrated in 
this case. On the remand ordered by the Court’s opinion, the jurisdiction 
of the District Court following reconsideration by the Administrator will 
clearly be governed by the new jurisdictional provision, not by the old. 
The court below will therefore be required to reassess its jurisdiction on re- 
mand, and will not be bound by this Court’s interpretation of the old pro- 
visions. 
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We think this unmistakable intent is shown by the lan- 
guage of the act, and that the plain meaning of the 
words used brings us necessarily to this result, for the 
language is that the court shall not consider or review 
questions of law or fact “concerning a claim for benefits 
or payments.” The words—concerning a claim for pay- 
ments—can have no other meaning than—having rela- 
tion to—such payments, and whatever the language of 
the prayer of the present complaint, the obvious pur- 
pose of the suit is to require the Administrator to 
resume benefit payments to appellant which the Ad-. 
ministrator has decided appellant has forfeited all right 
to. Undoubtedly, if we hold here as appellant asks, the 
judgment we should direct would require the Adminis- 
trator to pay appellant the money benefits accruing 
since 1937 and those to accrue hereafter—otherwise the 
action would be bootless—and to do this we would have 
to review the Administrator’s decision “concerning a 
claim for * * * payments”, and this the statute in 
plain words forbids. 


This interpretation is not only authoritative but is com- 
pelled by the logic expressed in the foregoing passage. The 
Court, ignoring both the Van Horne decision and the logic be- 
hind it, now purports to find a similarly unmistakable, but di- 
rectly contrary, intent of Congress, again from the bare words 
of the statute, unsupported by legislative history or other 
authority. The Court states that “there is a very real dis- 
tinction between a decision as to a claim initiated by a veteran 
and a decision by the Administrator as to action commenced 
by him under 38 U. S. C. § 728” (pp. 9-10; emphasis in the 
original). Aside from the fact. that no such distinction was. 
found in Van Horne, which, like this case, involved not di- 
rectly “a claim initiated by a veteran” but a decision “as to 
action commenced by the Administrator”, the Court’s holding 
here would mean that the veteran could appeal to the courts. 
from the Administrator’s action of forfeiture, but that he could 
not appeal to the courts from the denial of a new claim for the- 
resumption of forfeited benefits, based upon the alleged il- 
legality of the forfeiture. This incongruity points up the tenu-- 
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ousness of the holding that a decision of forfeiture is not a 
decision “concerning a claim for benefits or payments”. More- 
over, it is apparent that every claim for payment in install- 
ments, such as the one here granted in 1945, is a continuing 
claim, allowed to the extent of payments made and disallowed 
otherwise; consequently, any decision terminating payments 
must inevitably be a decision “concerning” such a claim. 

In view of the foregoing, the Court had but two courses: (1) 
to hold that section 211 (a) of the Veterans’ Benefits Act 
required affirmance of the dismissal here; or (2) to overrule 
Van Horne v. Hines, and to do so on the basis df a convincing 
rationale. The Court has done neither. 


Il. Regardless of the jurisdictional provisions of the veterans 
laws, the Tacker Act precludes jurisdiction in the courts of 
“any civil 2etion or claim for a pension” such as that here 
involved 


The decision in this case fails even to mention the Tucker 
Act provision which excludes pension claims from the juris- 
diction of the courts, despite the fact that the Brief for Appel- 
lee set this forth as a separate ground requiring affrmance of 
the dismissal (Br. p. 16). As the above-quoted excerpt from 
the Van Horne decision, supra, pp. 12-13, makes plain, this suit 
is in reality one to compel resumption of pension payments. 
In enacting the Tucker Act of 1887 (24 Stat. 505, now 28 
U. S. C. 1346), conferring on the district courts jurisdiction 
coneurrent with the Court of Claims, Congress granted juris- 
dietion to the Court of Claims and the district courts of “all 
claims founded upon the Constitution of the United States or 
any law of Congress, ercept for pensions, * * *” (Sec. 1, 24 
Stat. 505; emphasis added). This exclusion of pension claims 
from the jurisdiction of the courts has been carried forward to 
the present jurisdiction statutes. See 28 U.S. C. 1346 (d) (1) 
and 28 U.S. C. 1501." The Court of Appeals for the Fifth 
Circuit has held that “there can be no question but that a 

28 U. S. C. 1846 (a) states that “the district courts shall not have 
farisdiction under this section of: (1) Any civil action or claim for a 
pension”. 28 U. S. C. 1501 states that “the Court of Claims shall not 
have jurisdiction of any claim for 2 pension”. 











15 


claim for disability compensation is a claim for a pension 
within the meaning of this provision”. Smith v. United States, 
57 F. 2d 998 (C. A. 5). Cf. Turner v. United States, 237 
F. 2d 700 (C. A. 8); Morgan v. United States, 115 F. 2d 426; 
see also Dismuke v. United States, 297 U.S. 167; United States 
v. Hall, 98 U.S. 343, 350. 

Thus even if the Court were correct in its interpretation 
of former 38 U. S. C. 1la-2 and 705, jurisdiction is barred by 
& statutory provision to which the Court has not even alluded. 


Til. Section 5 of the Act of March 20, 1983, as amended, and 
Section 11 of the Act of October 17, 1940, did not contain ex- 
ceptions permitting judicial review of forfeitures under 
former 38 U.S. C. 728 


We have already demonstrated that the repealed jurisdic- 
tional provisions of section 5 of the Act of March 20, 1933, as 
amended (former 38 U.S. C. 705) and of section 11 of the Act 
of October 17, 1940 (former 38 U. S. C. 11a-2), are not con- 
trolling here. But even if they were, they do not contain the 
exceptions found by the Court. 

A. In construing the applicability of section 5 of the Act 
of March 20, 1933, 48 Stat. 9; the Court quoted that section 
“as it now appears in the Code”, stating that “the foregoing 
section was expressly made applicable by Congress to the de- 
cisions of the Administrator under the provisions of * * * 
specified sections * * *” (p. 8; emphasis added), of which 
38 U. S. C. 728 was not one. “Surely this was not over- 
sight. * * * the omission was deliberate * * *. Thus thespe- 
cific inclusion of the nonreviewability section as to decisions 
for forfeiture based upon fraud and the exclusion of decisions 
for forfeiture under § 728 manifestly reflect a clear Congres- 
sional intent” (p. 8; emphasis in the original). 

In so holding, the Court wholly ignores the fact that Con- 
gress had nothing whatsoever to do with the section enumera- 
tion upon which its ruling is based—a fact which was em- 
phasized to the Court at pp. 12-13 of the Brief for Appellee. 
As was there pointed out, the codifiers completely altered the 
meaning of section 1 of the Act of July 13, 1943, 57 Stat. 555, 
which was codified ds former 38 U.S. C. 727 and upon which 
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the Court relies (note 20, p. 8), as well as seemingly limiting, 
without Congressional authority to do so, the applicability of 
section 5 of the Act of March 20, 1933, by the additional 
enumeration of sections in that provision, as codified. Since 
these points are amply covered in the cited sections of our 
brief, and since section 5 is not controlling in any event, we 
refer the Court to the brief for further discussion. 

B. We have already stated, supra, pp. 12-13, our reasons 
for believing that the Court’s interpretation of the words “con- 
cerning 2 claim for benefits or payments” constitutes a sub 
silentio overruling of Van Horne v. Hines, supra. While the 
previous discussion related to those words as contained in sec- 
tion 211 (a) of the Veterans’ Benefits Act, it is equally ap- 
plicable to show the error of the Court’s ruling with respect to 
the same words in former 38 U. S. C. 11la-2, the section which 
was involved in Van Horne. 


CONCLUSION 


For the foregoing reasons, we respectfully urge that this 
petition be granted. 
. Gerorce CocHRan Dovs, 
Assistant Attorney General, 
Ourver GascH, 
United States Attorney, 
Morton HotiaNnver, 
B. JENKINS MmppLeEron, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


CERTIFICATE OF COUNSEL 
I, B. Jenkins Middleton, Counsel for the Administrator of 
Veterans Affairs in the above-entitled cause, do hereby certify 
that the foregoing petition is presented in good faith and not for 
the purpose of delay. 
B. JENKINS MippLeTon. 


UV. S. GOVERRMENT PRINTING OFFICE. 1958 











United States Court of Appeals 





FOR THE DISTRICT OF COLUM GROUT, ai am 
Dir 


For the 


District Of Columbig Cireniz ! 


No. 14,131° LED JUL 39 7958 


Saut L. WELi~May: x 
CLERK 


Vv. 


Sumxer G. Waurrrme, Individually and as Ad- 
ministrator of Veterans’ Affairs, United States 
Veterans Administration, 

Appellee. 


OPPOSITION TO PETITION FOR REHEARING 


The petition for rehearing is little more than a lengthy 
expression of dissatisfaction with the result in this case;* 
appellee principally seeks to reargue points already pre- 
sented to this Court and fully disposed of by Judge Dana- 
her’s opinion. For example, that opinion clearly explained 
the distinction between the present case (forfeiture action 
taken entirely on the Administrator’s own initiative) and 
Van Horne v. Hines, 74 App. D.C. 214, 122 F.2d 207 
(1941), cert. denied 314 U.S. 689 (decision on a claim 
initiated by the veteran). See slip op. pp. 9, 10, text at 





1 Actually the result is a good deal more favorable to appellee 
than it might have been. He is im effect given a second chance to 
find evidence to support his action. Meanwhile, appellant continues 
deprived of his statutory payments, even though their retention 
by appellee is illegal on the face of the record which the Ad- 
ministrator has put forward to defend his action. See separate 
opinion of Bazelon, J., slip op., p. 11. 
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footnotes 25-27. For the same reason the Court held that 
former 38 U.S.C. 11a-2, even if applicable, would not bar 
this suit. Slip Op., pp. 8:10. Nor would the Tucker Act, 
28 U.S.C. 1346, which deals with pension “claims”. Only 
two points in the petition merit any separate comment: 


1. The suggestion that the original 1933 text of former 
38 U.S.C. 705 was meant to apply to the drastic forfeiture 
statute (former 38 U.S.C. 728) enacted some ten years 
later, in 1943, is an extreme and unwarranted one. Such 
a construction would be disfavored on all grounds. The 
Court was fully justified in viewing the United States 
Code language—in effect since 1940—as authoritative and 
as having Congressional approval 


2. Secondly, section 211(a) of the Veterans’ Benefits 
Act of 1957, 71 Stat. 83, 92.38 U.S.C. 2211(a) does not 
advance appellee’s position, for he concedes that it 
wrought no substantive change from the effect of former 
sections lla-2 and 705, Title 38, U.S.C. Pet. for Reh., 
p. 9, footnote 10. 


Therefore the case is in any event unlike Bruner v. 
United States, 343 U.S. 182 (1952), where, moreover, 
Congress had repealed a statute which had actively con- 
ferred jurisdiction on the district courts. Jurisdiction in 
this case does not rest on any such specific statutory pro- 
vision, but rather on general jurisdictional statutes (D.C. 
Code, 11-305, 306) and the well-established principle that, 


“Generally judicial relief is available to one who has 
been injured by an act of a government official which 
is in excess of his express or implied powers. School 
of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108; 
Philadelphia Co. v. Stimson, 223 U.S. 605, 621-622; 
Stark v. Wickard, 321 U.S. 288, 310. The District 
Court had not only jurisdiction to determine its juris- 
diction but also power to construe the statutes in- 
volved to determine whether the respondent did ex- 
ceed his powers. If he did so, his actions would not 
constitute exercises of his administrative discretion, 
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and, in such circumstances as those before us, judicial 
relief from this illegality would be available.” 


Harmon v. Brucker, 355 U.S. 579, 581, 582 

| The injury suffered by appellant here is at least as 
ta great as that shown in Harmon and flows much more di- 
: rectly from appellee’s illegality. The rule applied in Har- 
mon, for which that case was cited by this Court (slip 
op. p. 7, footnote 18), is not even discussed by appellee. 
Yet it is the complete answer to his petition for rehearing. 


Therefore, the petition should be denied. 





Respectfully submitted, 


James H. HELLer 
i 1026 Woodward Building 
Washington 5, D. C. 
| Attorney for Appellant 
4 Osmonp K. FRazENKEL 
i, 120 Broadway 
New York 5, New York 
Of Counsel. 





